
IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL DISTRICT 
OF FLORIDA, IN AND FOR BROWARD COUNTY 

CIVIL DIVISION 

COMERICA BANK, a Texas Banking, 
Association, 

Plaintiff, 

v. 

OCEAN 4660, LLC, a Florida limited 
liability company, et al., 

Defendant. 
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DEFENDANT FRANK'S MOTION TO DISMISS COMPLAINT 
FOR LACK OF JURISDICTION OVER THE DEFENDANT, LACK OF 

STANDING AND ALTERNATIVE MOTION TO STRIKE THE COMPLAINT, AND 
TO QUASH SERVICE, OF PROCESS WITH INCORPORATED 

MEMORANDUM OF LAW 

Defendant, Kenneth A. Frank, Pro Se, Moves this Honorable Court for an order under Rule 

1.130, 1.140(b)(2)(3)(4)(5)(6) and 1.150 of the Florida Rules of Civil Procedure dismissing 

the complaint for (i) Plaintiffs lack of standing; (ii) lack of jurisdiction over the Defendant 

Kenneth A. Frank; (iii) insufficiency of process, (iv) insufficiency of service of process, (v) 

improper venue, and (vi) failure to state a cause of action, or alternatively, striking the complaint 

because it is a sham pleading, and in support thereof states: 



I. INTRODUCTION 

1. Plaintiff Comerica Bank's Complaint falls far short of ixs mark. It is fatally procedurally 

flawed and legally unfounded. 

2. In the instant action federal law preempts state law, specifically the Securities Exchange Act 

and, among other things, the plaintiff by way of contract has set forth that jurisdiction with 

respect to am suit lies within the United States District Court for the Southern District of New-

York. A defendant may, at its option, raise any affirmative defense, including the defense 

of federal preemption, in a motion to dismiss. Boca Burger. Inc. v. Forum- 912 So. 2d 561, 2005 

Fla. LEXIS 1449, 30 Fla. Weekly S 649 ( Fla. Supreme Court 2005). 

APPLICABILITY OF FEDERAL LAW 

3. The Plaintiff Comerica Bank and Defendant Ocean 4660, LLC, entered into a Master Swap 

Agreement which is annexed to the Complaint as Exhibit '"C", and incorporated herein by 

reference. Said instrument specifically sets forth that the Agreement between the parties will be 

governed by the laws specified in the schedule, to wit; Securities Exchange Act Id. Master Swap 

Ag-eement at page 13, paragraph 13(a) and, (ii) the Plaintiff submitted to the jurisdiction of the 

United States District Court with respect to any suit, action or proceeding. 

- Background and Facts -

4. Plaintiff commenced this action by filing a summons and complaint on or about November 
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17, 2011. The Complaint seeks to foreclose on commercial property owned by Defendant Ocean 

4660, LLC. Defendant Kenneth A. Frank maintains a Federal Common Law Lien and Writ of 

Attachment upon the subject property that is superior to any alleged lien claimed by Plaintiff. 

5. The Plaintiffs process server has alleged service of process upon Defendant Frank on or 

about November 21,2011 at 10:40 a.m.( See, Return of Service annexed hereto as Exhibit "A", 

and incorporated herein by reference. Defendant Frank was never served with process in any 

fashion pursuant to Fla. Stat 48.031 for sendee upon a natural person and service of process is 

otherwise defective. See, Affidavit of Defendant Kenneth A. Frank, annexed hereto as Exhibit 

''B'", and incorporated herein by reference. As a result, the Court lacks jurisdiction over the 

person of the Defendant Kenneth A. Frank. 

6. First, I was never served with process within this action. As a result, the court lacks 

jurisdiction over my person. 

7. Second, the process server's return of service is fatally defective. 

8. Third, the Plaintiff Comerica Bank lacks standing to maintain this action. 

9. Fourth, Plaintiff Comerica Bank admits that it has entered into a swap ag-eement whereby it 

has exchanged the secuiity for another. As a result, Plaintiff Comerica Bank has altered the status 

of the ' negotiable instrument ', and forfeited its right to foreclose upon a negotiable instrument, 

and its standing to maintain this lawsuit. 

10. Fifth, Plaintiff Comerica Bank has failed to attach all the written instruments and contracts 

for the exchange(s) to the Complaint in violation of Rule 1.130. 

11. Sixth, The Summons is otherwise fatally defective because it is not in approved form 

pursuant to Fla. R. Civ. P. 1900(a) or as approved by the Supreme Court of the State of Florida. 



12. Seventh, Plaintiff has converted the " instrument " to a security which is no longer subject 

to enforcement as a negotiable instrument. See, Fla. Stat, section 673.1021. 

13. Eighth, Defendants' Federal Common Law lien is superior to any lien claimed by Plaintiff. 

14. Ninth, Since Plaintiff has failed to establish a valid chain of custod)', and proving that they 

own, hold and possess the original promissory note, and did so at the time this proceeding was -

commenced, the Complaint is false and should be stricken. 

15. The Complaint must be dismissed. Failure to dismiss the Complaint, would constitute a 

denial of Defendant Frank's constitutionally guaranteed right to due process of law. 

16. Additionally, Plaintiffs complaint must be dismissed pursuant to other grounds set forth 

herein. 

16. Accordingly, Plaintiffs complaint must be dismissed or alternatively, stricken. 

MEMORANDUM OF LAW 

II. ARGUMENT 

A. PLAINTIFF LACKS STANDING TO BRING THIS ACTION 

i. Plaintiffs Complaint must be dismissed for Lack of Standing to bring this 
Action. 

RULE 1.130. ATTACHING COPY OF CAUSE OF ACTION AND EXHIBITS 

(a) Instruments Attached. All bonds, notes, bills of exchange, contracts, accounts, or 
documents upon which action may be brought or defense made, or a copy thereof or a 
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copy of the portions thereof material to the pleadings, shall be incorporated in or attached 
to the pleading. No papers shall be unnecessary recitals of deeds, documents, contracts, 
or other instruments. 

(b) Part for All Purposes. Any exhibit attached to a pleading shall be considered a part 
thereof for all purposes. Statements in a pleading may be adopted by reference in a 
different part of the same pleading, in another pleading, or in any motion. (Emphasis 
Added). 

Plaintiff Comerica Bank admits that it has entered into transactions where it has exchanged the 

security for another through a dealer. 

Swap is defined in Black's Law Dictionary7 as: 

'' An exchange of one security for another " 

As a result of the * swap ' Plaintiff must attach and incoiporate the documents that it asserts 

gives rise to its standing to bring this Action, hi this case, all bills of exchange, contracts with the 

parties with whom the security was swapped, and an accounting of the trades. These are all 

essential documents upon which a defense could be made. 

Under these circumstances. Plaintiff has not demonstrated any valid chain of custody of the 

mortgage note, that it has not altered the 'notes' status as a negotiable instrument, that at the time 

the action was commenced, plaintiff was the holder of the note, among other things. A party 

seeking foreclosure must present evidence that it owns and holds the note and mortgage in 

question in order to proceed with a foreclosure action. Verizzo v. Bank ofN. Y.. 28 So. 3d 976, 

978 (Fla. 2d DCA 2010); Philogene v. ABNAmro Mortgase Group Inc . 948 So. 2d 45, 46 (Fla. 

4th DCA 2006). Here, there is no evidence to prove that Plaintiff Comerica bank has not 



exchanged the security for another. Among other defects, the Plaintiff has failed to annex the 

promissory note to the Complaint. 

Where a Defendant denies that the party seeking foreclosure has an ownership interest in the 

mortgage, the issue of ownership becomes an issue the plaintiff must prove. Carapezza v. Pate, 

143 So. 2d 346. 347 ( Fla. 3d DCA 1962). 

Therefore, as required by Fla. R. Civ. P. 1.130(a), Plaintiff must attach and incoiporate all the 

bills of exchanges, contracts, assignments, promissory note, and other accounting documents 

into the Complaint. 

Its failure to do so renders the Complaint fatally flawed; without such documents. Plaintiff 

lacks the ability to even assert that it has standing to bring this Action. Plaintiff has failed to 

attach the promissory note, assignments of note, bills of exchanges, contracts, REMIC trust 

documents, servicing agreements, and other relevant documents which allegedly gives rise to the 

Complaint and Plaintiffs standing to bring this lawsuit. Therefore, the Plaintiff has failed to 

state a cause of action, thus, the complaint must be dismissed. See, Copy of Complaint annexed 

hereto as Exhibit "C", and incorporated herein by reference. 

As a result. Plaintiff has failed to demonstrate its standing to bring this lawsuit and the 

Complaint must be dismissed. 

ii. PLAINTIFF DOES NOT OWN, HOLD OR POSSESS THE MORTGAGE 
NOTE 



UNDERSTANDING THE PARTIES IN THE ' SWAP ' and COMMERCIAL 
MORTGAGE ( SECURITIZATION ) TRANSACTION -

In today's mortgage market, most mortgages are sold or otherwise transferred to another entity 

shortly after origination. As a result, the mortgage holder frequently will not be the bank or 

mortgage company that is listed on the note or mortgage ( The Plaintiff herein admits this fact).— 

Instead, a majority of loans are securitized. The securitization process involves pooling mortgage 

loans, transferring these obligations to a trust, and then selling fractional interests in the trust's 

pool of mortgages to investors. The relationship of the parties to the securitization is typically 

governed by a pooling and servicing agreement (PSA). Securitized loans account for roughly 70 

to 75 percent of all outstanding commercial mortgages. See, " Mortgage Liquidity du Jour: 

Underestimated No More. " Credit Suisse, p. 28 ( Mar. 13 2007 ). ( As this Court can see, for 

this reason alone, the original mortgage note showing its chain of custody on the back side of the 

note is a requisite to establishing ownership of the " mortgage note " in today's mortgage 

climate). 

The rights to service mortgage loans may be sold or transferred from its agents, independently 

of the loans themselves. Commonly, the originating lender retains the servicing rights when it 

sells a mortgage loan. Such a lender would be considered both the originator and servicer, but not 

the current creditor, or holder, of the loan. In these cases, however, borrowers may never know 

the ownership of their mortgage loans has changed. ( production of the original note, showing the 

chain of custody, is necessary herein to determine if this scenario is present ). 

" Prima facie is defined in Black's Law Dictionary as: " at first sight; 
on first appearance but subject to further evidence or information; 
sufficient to establish a fact or raise a presumption " 
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Plaintiff Does Not Own, Hold or Possess Defendants original Mortgage Note 

A mortgage note is a " negotiable instrument ". The Unifonn Commercial Code governs 

negotiable instruments. Specifically, the right for a banlv (Plaintiff) to enforce and foreclose on a 

property is subject to the claimant being a real party of interest. Plaintiff is not and cannot be a 

real party of interest and, therefore, has no standing and/or right to foreclose. 

Simply put, there exists evidence and admissions herein that the loan has been sold and/or 

exchanged for another security. As a result, the Plaintiff is not a real party of interest. Attached to 

the Complaint is a copy of a " swap agreement " under which Plaintiff admits they have 

exchanged the secuiity for another. Plaintiff has failed to attach the promissory note, 

assignments, bills of exchange, accounting and other pertinent documents to establish Plaintiff 

owns, possesses and/or holds said note and mortgage. 

Plaintiffs Claim to Be the Owner of the Mortgage Must Fail 

Plaintiff Comerica Bank claims to be the holder of the Note and Mortgage which are the 

subject of this lawsuit ( foreclosure proceeding ). Id. paragraph number 23 of the Complaint, 

Exhibit "C", annexed hereto and incorporated herein by reference. Plaintiff Comerica Bank 

claims it is the holder of the note without demonstrating how, or annexing the promissory note, 

assignments, trade documents, etc to the Complaint. 

Only proper assignments, and the chain of custody of the original mortgage note can be 

admissible evidence of ownersliip and possession of the mortgage note. Here, none of the above 

exist. There appears to be a " fraud in the securitization process ". This Court knows, that all 



changes in ownership of a " mortgage note " must be recorded with the County Clerk to preserve 

the •' chain of custody'"' of the note and to be valid. No such recordings exist. Nor has Plaintiff 

produced a valid mortgage note with the SEC tracking card on its reverse side to establish a valid 

chain of custody. 

Under these circumstances, the Plaintiff Comerica Bank never had " standing *' to bring or 

maintain this lawsuit to foreclose the real property rights. 

Plaintiff Is Not the Real Party In Interest, the Owner and Holder of the Note and the Note has 
been Sold or Otherwise Transferred 

Plaintiff has failed and refused to demonstrate and produce a valid mortgage note which 

contains the SEC tracking card with the assignments on its back, and (ii) Plaintiff Comerica Bank 

admits this note was sold as part of a REMIC trust under a pooling and servicing agreement, 

therefore, under the law the original note would have had to been destro} ed because it was 

converted into stock, inter alia. See. Gramm-Leach-Blilev Act, a/k/a Financial Services 

Modernization Act of 1999, codified 12 U.S.C. section 24a, Pub. L. 106-102 ( allowing 

banks to package and securitize their loans onto Wall Street). FAS 140 ( Financial Accounting 

Standards (FAS))( under FAS 140 not recognizing arm's length sales of securities and sales to 

one's self). The Investment Company Act of 1940, Trust Indenture Act of 1939, and the Over 

the Counter Derivatives Markets Act of 2009 which was created to govern the sale and 

securitization of a negotiable instrument. 

Despite plaintiff s futile argument to the contrary, Defendant has rebutted the prima facie 

presumption that plaintiff is the owner of the mortgage note and Plaintiff has already failed to 



produce the original mortgage note. Under these circumstances. Plaintiff cannot establish its 

rightful ownership of this note without production of the original mortgage note evidencing the 

chain of custody of the note on the back side of the note and, thus, showing its assignment to 

plaintiff, among other things. All mortgage notes go through the SEC and the}' have a tracking 

card for what pool your note was sold in and there will be a bar code and there should be a 

CUSIP #. If there is neither of these on the note, then it is a forgery. The requisite SEC tracking 

numbers must be present for Plaintiff to prove it's ownersliip of the mortgage note and standing 

to bring this lawsuit. 

Naturally, if Plaintiff cannot and has not, produced the " original mortgage note " for this Court 

they cannot establish the existence of a debt and prove they are owed payments and entitled to 

foreclose. Thus, the Plaintiff would not have standing to bring this foreclosure action and 

dismissal would be just and proper. It is essential, that the Court establish the Plaintiffs right to 

bring suit before the proceedings should be allowed to go any further. The right to payment 

depends, with limited exception, upon the actual possession of the mortgage note. See, Matter of: 

Olga P. Paredes. ( U.S.D.N.Y. ), Civil Action No.: 09-22261, (2009)(Honorable Robert D. 

Drain, United States Bankruptcy Judge for the Southern District of New York determined that; 

Production of the original note is paramount to establishing standing to bring a foreclosure, 

without it the Plaintiffs' lack the standing to bring the lawsuit and the complaint must be 

dismissed). The same holds true herein. 

Contrary to the Bank's contentions, it has failed to demonstrate its prima facie entitlement to 

standing and the equitable relief of foreclosure as a matter of law because it did not submit 

sufficient documentation that it owns the mortgage note. See, Lizio v. McCullom, 36 So. 2d 927, 
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929 ( 4th DCA 2010 ). Plaintiff" lacks standing to sue " for several reasons: (a) Plaintiff has not 

produced an original mortgage note; (b) Plaintiff is not a proper party to this action; (c) Plaintiff 

must produce an original promissory " Note "' establishing it's standing to bring suit, (d) Plaintiff 

or Comerica Bank sold the ' note ' to a REMIC Trust and the ' note 'was traded - as '" stock " on-

wall street, thus, they are not the " owner " of the note, nor can they any longer enforce equitable 

rights to relief such as foreclosure, and (e) among other things. 

Surely, if there is no legitimate underlying " mortgage note ", i.e., an original mortgage note 

showing the chain of custody, assigimients, endorsements and other indicia of ownership the 

Plaintiff cannot evidence a debt, the right to payment and the right to bring this foreclosure 

action. Thus, the complaint must be dismissed. 

hi light of all the securitization and chopping up of rights to mortgages, it is essential that this 

Court require the original mortgage note with the SEC tracking numbers to prove that these 

plaintiffs actually own this mortgage note. 

Alternatively, upon information and belief, the " note " has been sold to A REMIC Trust, 

traded as " stock " on wall street, therefore, is no longer enforceable as a security instrument and 

should have been destroyed because " stock " and a " negotiable instrument cannot exist at the 

same time under the Securities Exchange Act, codified at 15 USC section 782, et. seq., (ii) the 

copy of the document ( i. e. " note " ) does not contain the SEC tracking card with the 

assigninent(s) on its back, and (iii) Plaintiffs' admit this note was sold as part of a REMIC trust 

under a pooling and servicing agreement, therefore, under the law the original note would have 

had to been destroyed because it was converted into stock, thus, the document filed carmot be the 

original mortgage note. 
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Plaintiffs should not be allowed to foreclose without explanation. See, Gramm-Leach-

Blilev Act, a/k/a Financial Services Modernization Act of1999, codified 12 U.S.C. section 24a, 

Pub. L. 106-102 ( allowing banks to package and securitize their loans onto Wall Street ). FAS 

140 (Financial Accounting Standards (FAS))( under FAS 140 not recognizing arm's length sales 

of securities and sales to one's self) was created to govern the sale and securitization of a 

negotiable instrument. 

As such. Plaintiff cannot assert that it is the owner, holder and in possession of the mortgage 

note. [ No Proper Assignment of Mortgage and Mortgage Note to Plaintiff was filed with the 

County Clerk ]. 

Under the Unifonn Commercial Code (UCQ, the mortgage note is a one of a kind instrument. 

ALL assignments have to be done as pennanent fixture onto the original promissory note. The 

original promissory note has the only binding chain of title. Without a proper chain of title, the 

instrument is faulty. Simply put, these Plaintiffs have already admitted that they are not the 

owner, holder and/or in possession of the " mortgage note ", and because of their prior 

secuiitization of the note. Therefore, they are not the real party of interest and have no standing to 

foreclose. Here, the Plaintiff has not and camiot document a proper chain of title, thus, precluding 

foreclosure. 

Although, Florida Court's have not yet addressed the issue it has been addressed by the 

Massachusetts Supreme Court in the matter of; U.S. Bank v. Ibanez, Case No.: SJC-10694. hi 

U.S. Bankv. Ibannez, supra the Court held that: "Plaintiff U.S. Bank was not the owner and 

holder of the note when the loans were pooled into a trust and converted into mortgage backed 

securities ". As a result, the U.S. Bank's foreclosure was improper. The same holds true herein. 
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On or about June 19, 2012, Defendant Frank sent Plaintiff Comerica Bank a Demand for 

Documentation of Securitization through a Request for Production. See, Defendant Frank's 

Request For Production annexed hereto as Exhibit'"D"", and incorporated herein by reference. 

To date. Plaintiff Comerica Bank refused and continues to refuse to provide the disclosure of 

the real parties in interest - owners of the note in violation of the Securities Exchange Act of 

1934 ("Exchange Act") codified at 17 C.F.R. Part 240. For this reason alone, Plaintiff Comerica 

Bank cannot demonstrate that it owns the note and is entitled to foreclosure. Hence, the 

Complaint must be dismissed. 

The party seeking foreclosure must present evidence that it owns and holds the note and 

mortgage in question in order to proceed with a foreclosure action. Lizio v. McCullom, 36 So. 

2d 927, 929 ( Fla. 4th. DCA 2010 ). A plaintiff must tender the original promissory note to the 

trial court. State Street Bank and Trust Co. v. Lord, 851 So. 2d 790, 791 ( Fla. DCA 2003 ). If 

the note does not name the plaintiff as payee, the note must bear a special endorsement in favor 

of the plaintiff. Riggs v. Aurora Loan Servs.. LLC, 36 So. 3d 932, 933 ( Fla. 4th. DCA 2010 ). In 

the instant action. Plaintiff has failed to do so, thus, has no standing and foreclosure is improper. 

Since, Plaintiff has elected to transfer its " note " to " stock ", therefore, plaintiff has forfeited 

its right to enforce the note and foreclose on the subject real property. 

Under these circumstances. Plaintiff cannot establish its rightful ownership of this note without 

production of the original mortgage note evidencing the chain of custody of the note on the back 

side of the note and, thus, showing its assignment to plaintiff, among other things. All mortgage 

notes go through the SEC and they have a tracking card for what pool your note was sold in and 
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there will be a bar code and there should be a CUSIP #. If there is neither of these on the note, 

then it is a forgery. 

Federal Rules of Evidence Require Production of Original Mortgage Note 

Fed. R. 1002 states in pertinent part: 

" To prove the content of a writing, recording, or photograph, the 
original writing, recording, or photograph is required, except as 
otherwise provided in these rules or by Act of Congress : 

iii. The Underlying " Debt " Has Been Satisfied. Plaintiff Is Not Owed A Debt, 
thus, Maintaining This Action Constitutes A Fraud Upon Defendant and 
This Court. 

Once the mortgage note was converted to an asset backed security. The Plaintiff and the other 

investors maintained a Credit Default Swap Insurance Policy insuring the loan against default. 

As a result, the Plaintiff has no basis to maintain a foreclosure action because the loan has been 

satisfied. Plaintiff Comerica Bank refused and continues to refuse to provide the Defendant 

Kenneth A. Frank the names of the insurers pursuant to his Request For Production See, [ Exhibit 

"D" ] 

For the reasons set forth above herein at argument, the Complaint must be dismissed. 

B. THE COURT LACKS JURISDICTION OVER DEFENDANT FRANK 
BECAUSE THE DEFENDANT WAS NEVER SERVED WITH PROCESS 
AND PROCESS IS OTHERWISE INSUFFICIENT AND DEFECTIVE. 

Defendant Kenneth Frank Disputes Jurisdiction due to: (i) Defective- Invalid 
Service of Process, (ii) Defendant Frank was not served with process; (iii) 
Defective Summons; (iv) Defective " Notice, therefore, the Complaint is subject 
to dismissal. 
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i. Defendant Frank Was Not Served With Process - Senice of Process Is 
Invalid: The Court Lacks Personal Jurisdiction over the Defendant Frank 

Certainly, lack of personal jurisdiction over the Defendant Kenneth Frank is a viable defense 

to, and is sufficient to be able to prevent, a foreclosure, therefore, sufficient to warrant dismissal 

of the Complaint. 

The Court lacks personal jurisdiction over the Defendant Kenneth Frank because service of 

process was never effectuated upon Defendant Frank and service of process was never 

effectuated in any fashion pursuant to Florida Statute 48.031 for service of process upon a natural 

person. 

The Plaintiffs process server alleges personal senice upon Defendant Kenneth A. Frank on 

November 21„ 2011 at 10:40 a.m. at 2310 E. Atlantic Boulevard, Suite 206, Pompano Beach, 

Florida 33308. See, Plaintiffs Process Server's - Return of Senice, annexed hereto as 

Exhibit" A", and incorporated herein by reference. Service of process was never effected upon 

Defendant Kenneth A. Frank. Further, Defendant Kenneth A. Frank unequivocally denies being 

served with process. See, Affidavit of Defendant Frank, annexed hereto as Exhibit "B", and 

incorporated herein by reference. 

Additionally, the process server's return of senice is fatally defective which invalidates service 

ofprocess. 

The Court lacks personal jurisdiction over a defendant until service ofprocess has been made 

in accordance with the law. Valid service ofprocess is essential to the exercise of personal 

jurisdiction over the defendant. Abbate v. Provident Nat. Bank. 631 So. 2d 312 (Fla 5th DCA 
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1994 ); Space Coast Credit Union v. The First F.C.A., 467 So. 2d 737 (Fla 5th DCA 1985 ). If 

there is a defect in senice ofprocess, the exercise of personal jurisdiction must be suspended 

until service ofprocess has been perfected according to the law. Re-Emplovment Services. Lid, v. 

National Loan Acquisitions Co.. 969 So. 2d 467 ( Fla 5th DCA 2007 ). 

For example. Defendant Frank does not live at 2310 East Atlantic Boulevard, Suite 206, 

Pompano Beach, Florida. Defendant Frank lives at 1323 Se 3rd Avenue, Pompano Beach, Florida 

33062 If the defendant or respondent does not live at the residence where the papers are 

sensed, the attempt to make service is ineffective and the court does not acquire jurisdiction. 

Portfolio Recovery Associates. LLC v. Gonzalez. 951 So. 2d 1037 ( Fla. 3d DCA 2007 ). 

For this reason alone, jurisdiction over the Defendant Kemieth A. Frank has not been acquired, 

therefore, the Complaint must be dismissed. 

ii. The Return of Service is Fatally Defective: 

Florida Statute Section 48.21 states in pertinent part: 

(2) " A failure to state the facts or to include the signature required 
by subsection (1) of 48.21 invalidates service ". 

A cursory review of the Return of Service reveals that it is fatally defective for numerous 

reasons, thus, invalidating senice ofprocess because: (i) the process sen'er failed to note the 

name of the person to whom process was sensed, and (ii) it fails to adequately note the 

description of the party to be sensed. 

In tliis case service ofprocess was allegedly made under section 48.031, Florida Statutes by 

allegedly attempting to deliver the summons and complaint to Defendant Kenneth A. Frank. 
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Section 48.21, Florida Statutes requires those sening process to record, among other things, the 

name of the person to be sensed and a description of the person served. Here, the Return of 

Senice is facially deficient in said regard. A failure to record those facts invalidates the service. [ 

Fla. Stat. 48.21 ] See, Gonzalez v. TotalBank, All So. 2d 861 (Fla 3d DCA 1985 ); Herskowitz v. 

Schwartz & Schiffrin. 411 So. 2d 1359 ( Fla. 3d DCA 1982 ), also, Re-Emplovment Services v. 

National Loan Acquisitions Company, 969 So. 2d 467 ( 2007)( holding The ROS was defective 

on its face because it failed to accurately note the facts ). 

Simply put, service upon a defendant is invalid and void, because the process server's return 

does not comply with the requirements of Fla. Stat, section 48.21. Gonzalez, supra, Russell v. 

Zulla, 556 So. 2d 1241, 1990 Fla. App. LEXIS 1058 ( Fla. 5th DCA 1990 ). 

iii. The Process Server Failed to Document Service On the First Page of The 
Summons: 

Florida Statutes section 48.031(5) states in pertinent part: 

" A person serving process shall place, on the first page of at least 
one of the processes served, the date and time of service and his 
or her identification number and initials for all service ofprocess 

Here, the first page of the process (i.e., the " summons " ) fails to indicate the identification 

number of the process server. See, Summons annexed hereto as Exhibit "C", and incorporated 

herein by reference. Because the process sen'er's identification number is not noted on the 

complaint as required by Fla. Stat. 48.031(5), service ofprocess is defective. The legislative 

direction in the statute is clear and unambiguous. See, Vidal v. Suntrust Bank 41 So. 3d 401 
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( Fla. 4Ih DCA 2010). 

As strict compliance with all of the statutory requirements for service is required, the failure to 

comply with the statutoiy terms means that senice is defective, resulting in a failure to acquire 

jurisdiction over the defendant. Vidal v. Suntrust, supra. 

Since service ofprocess is defective and the Court has not acquired jurisdiction over Defendant 

Frank, the Complaint must be dismissed. 

STANDARDS FOR QUASHING SERVICE OF PROCESS 

Pursuant to both Florida Stat. 48.031 and Federal R. Civ. P. 4, to serve a natural person 

senice must be accomplished " by any means reasonably calculated to give notice. See, Florida 

Stat. 48.031 and Fed. R. Civ. P. 4. 

Section 48.031 states in pertinent part: 

(l)(a) " Senice of original process is made by delivering a copy 
of it to the person to be sen'ed with a copy of the 
complaint " 

Under Florida law, to serve a natural person "' original process was to be tendered to 

Defendant Frank " ( F.S. 48.031 ). The process server one Robert de Lemos of Professional 

Process Servers filed an Affidavit of Senice with the Court [Exhibit "A"] purporting to have 

personally served Defendant Kenneth A. Frank at 2310 East Atlantic Boulevard, Suite 206, 

Pompano Beach, Florida on November 21, 2011 at 10:40 a.m. Interestingly, the Affidavit of 

Service indicates that Mr. De Lemos spoke to Defendant Kemieth A. Frank in asking " his 
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military status ". Mr. De Lemos indicates Defendant Kenneth A. Frank replied in the negative. 

Here, the Verified Return of Service does not describe Defendant Frank and fails to designate 

his age. Florida Court's have reasoned that " to be sufficient the VRS must contain these 

designations. Bennett v. Christina Bank & Trust Company, 50 So.3d 43 (2010). In Bennett. 

supra, the Court found troubling that " the process server stated " I asked the person spoken to if 

the person sen'ed is married and I received a negative reply ". The Court reasoned that such a 

recitation avoided an identification of the " person spoken to " and implies that " the person 

sensed " was personally handed the papers. The same holds true herein. This is so, because 

Defendant Frank was not at the location where service ofprocess allegedly was effectuated on 

such a date and time. Simply put, the process server's Verified Return of Senice perpetuates a 

fraud upon Defendant Frank and the Court. For this reason alone, the Return of Service is fatally 

defective. 

Proof of valid senice requires evidence establishing " the identity of the person served ". See, 

Johnston v. Hallidav. 516 So.2dS4 (1987), citing Gonzalez v. Totalbank All So.2d 861, 864 ( 

Fla. 3d DCA 1985 ). The Plaintiff failed to do so. Plaintiffs failure to comply with Fla. Stat. 

48.031 and 48.21 invalidates service ofprocess. 

Plaintiff has failed to comply with Fla. Stat. 48.031 and 48.21. That is, Plaintiff has failed to 

serve the Summons and Complaint upon Defendant Kenneth A. Frank pursuant to Fla. Stat. 

48.031 and 48.21, and made no attempt to comply with the constitutional mandates imposed 

upon them to guarantee Defendant Frank's constitutionally protected right to " due process of 

law "as secured to him by both Florida's and the United States Constitutions. Because Plaintiff 

has made no attempt to serve Defendant Frank in compliance with Florida Statutes and the 
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requirements of" due process of law ", senice ofprocess is insufficient and should be quashed. 

See, Greggs Group Limited v. Filanto Spa. 920 F. Supp. 1100, 1102 (D. Nev. 1996). Statutes 

governing senice ofprocess are to be strictly constraed to assure that defendants are notified of 

the proceedings and have the opportunity to protect their rights. Shurman v. Atl. Mortgage & Inv. 

Corp, 795 So. 2d 952, 953-54 ( Fla. 2001 YShepheardv. Deutshe Bank Trust Co. Ams., 922 So. 

2d 340, 343 ( Fla. 5th DCA 2006); see also, Redfield Invs. A.V.V. v. Vill. ofPinecrest. 990 So. 2d 

1135, 1138 ( Fla. 3d DCA 2008 )( holding that because lack of personal service implicates due 

process concerns, the plaintiff must strictly comply with the statutoiy requirements ); Flovdv. 

Fed. Nat 7 Mortgage Ass 'n, 704 So. 2d 1110, 1112 ( Fla. 5Ih DCA 1998 )( holding that 

constructive service statutes require strict compliance).Additionally, "[t]he failure to strictly 

adhere to the statutes' requirements deprives the court of jurisdiction over the defendant 

improperly sen'ed." Shepheard. supra, 922 So. 2d at 343 ( emphasis added). 

The process server's own Retom of Service [Exhibif'A"] an admission against the interest of 

his principal, see, section 90.803(18)(d), Fla. Stat. (2009), prove the insufficiency of service, to 

wit; " it fails to identify Defendant Kenneth Frank in compliance with statute ". Once a defect in 

return of senice is shown, the burden of demonstrating regular senice is on the party seeking to 

invoke the court's jurisdiction. Bornstein. 39 So. 2d at 503; Boat Float. LLC v. Cen. Transp. 

Intl. Inc.. 941 So. 2d 1271 ( Fla. 4th DCA 2006). 

For the reasons set forth above herein at argument, jurisdiction has not been acquired over the 

Defendant Kenneth A. Frank, service ofprocess must be quashed, and the court was without 

jurisdiction. As such, the Complaint must be dismissed. 
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C. DEFECTIVE SUMMONS - DEPRIVES THE COURT OF JURISDICTION 
AND MANDATES DISMISSAL OF COMPLAINT 

Improper service is not the only objection to personal jurisdiction warranting dismissal of 

the Complaint pursuant to Fla. R. Civ. P. 1.140(b)(2). 

Defective contents of a summons, such as, failure to include mandatory notices, renders the 

summons fatally defective and deprives the court of jurisdiction over the defendant where '" a 

substantial right has been violated ", as herein, and no amendment can cure the defect, as also 

herein. See, Seymour v. Panchita Investment, Inc., 28 So. 3d 194 (2010) 2010 Fla. App. LEXIS 

2097 ( dismissing complaint based upon a defective summons. ). 

Due process requires " notice reasonably calculated, under all circumstances, to apprise 

interested parties of the pendency of the action and afford them an opportunity to present their 

objections. " See, MuUane v. Central Hanover Bank & Trust. Co., 1950, 339 U.S. 306, 314, 70 S. 

Ct. 652, 656. 

i. " The Summons is Improper and Defective pursuant to Florida Rules of Civil 
Procedure 1.900(a) and its contents not in a form approved by the Supreme 
Court of the State of Florida, therefore, the Summons is Defective, and the 
Court lacks Personal Jurisdiction over the Defendant: 

As set forth, supra. Due process requires " notice reasonably calculated, under all circumstances, 

to apprise interested parties of the pendency of the action and afford them an opportunity to 

present their objections. " See, MuUane v. Central Hanover Bank & Trust. Co.. 1950, 339 U.S. 

306, 314, 70S. Ct. 652, 656. 
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A cursory review of the " Notice ", i.e., " Sunmions " ( EXHIBIT "C") in the instant action 

clearly reveals that it does not contain the mandated " Notice " requirements ( noticed number of 

days is improper ) and is an unauthorized summons in violation of Rule 1.070.4[1]. As a result, 

the summons is fatally defective and jurisdiction has not been obtained over Defendant Frank. 

Rule 1.902(b) contains the specialized summons, approved for senice ofprocess upon a natural 

person under Fla. Stat. 48.031 and as approved by the Supreme Court of the State of Florida. 

Here, it is clear that the Summons issued was not an authorized Summons form under statute or 

by the Florida Supreme Court, among other irregularities and defects, (i) it fails to properly set 

forth that the Defendant had 20 calendar days to file a written response to the complaint; (ii) it 

does not contain any of the property litany about the proper ways for the Defendant to protect his 

rights, and (iii) it fails to set forth the legal requirements of a summons, and as required to 

acquire personal jurisdiction and meet the '" due process" standards set forth by the United States 

Supreme Court in MuUane v. Central Hanover Bank & Trust Co.. (1950), 339 U.S. 306, 314, 70 

S. Ct. 652, 656 {holding Due Process requires " notice reasonably calculated, under all 

circumstances, to apprise interested parties of the pendency of the action and afford them an 

opportunity to present their objections ". ) . Here, it is clear that " notice " was not reasonably 

calculated because the " Notice " tendered violates the provisions of Florida Law and Defendant 

Frank was not given " Notice ". 

Based upon the foregoing, the Court has not personal jurisdiction over the Defendant, Kenneth 

A. Frank , thus, pursuant to Fla. R. Civ. P. 1.140 the Complaint must be dismissed. 
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D. DEFENDANT FRANK'S FEDERAL CLAIM COMMON LAW LIEN AND 
NOTICE OF FEDERAL COMMON LAW LIEN AND WRIT OF 
ATTACHMENT ON REAL PROPERTY SUPERCEDES THE alleged 
MORTGAGE AND EQUITY LIEN 

Defendant Frank assens and has recorded a Federal Claim of Common Law Lien and Notice of 

Federal Common Law Lien with Writ of Attachment. Writ of Attachments are a form of Federal 

Common Law Lien which supersede mortgages and equity liens. See, Drummond Carriage v. 

Mills (1878) N.W. 99; Hewitt v Williams. Al La. Ann. 742, 17 So. 269; Carr v. Pail, 19 S.E. 

235; McMaham v. Ludin. 58 N.H. 827. 

The ruling of the United States Supreme Court in Rich v. Braxton. 158 U.S. 375, specifically 

forbids judges from invoking equity'jurisdiction to remove connnon law liens or " similar clouds 

of title ". 

III. CONCLUSION 

For the foregoing reasons, Defendant Frank requests that Plaintiffs Complaint be dismissed for 

lack of jurisdiction over the defendant, (ii) lack of standing to bring the lawsuit, (iii) insufficiency 

ofprocess, (iv) improper venue, (v) insufficiency of service ofprocess, (vi) failure to state a 

cause of action, and (vii) the other grounds warranting dismissal set forth herein, or alternatively 

the Complaint should be stricken as a sham pleading. 

In addition to the foregoing, this motion will be based on the papers and records filed in the 

above-entitled action, and on such oral and documentary evidence as may be presented at the 

hearing on the motion. 
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WHEREFORE, Defendant Kenneth A. Frank prays this Honorable Court Quash Service of 



Process and Dismiss the Plaintiffs Complaint with prejudice, or alternatively, the Complaint 

should be stricken as a sham pleading. 

Dated this / ^ a y of July, 2012. 

Respect: 

femieth A. Frank, Pro Se 
- Defendant -

2310 East Atlantic Boulevard, Suite 206 
Pompano Beach, Florida 33062 
Tel: (914) 563-4510 
Fax: (954) 786-2785 

CERTIFICA TE OF SER VICE 

I, KENNETH A. FRANK, Pro Se, certify that a copy of the foregoing motion to dismiss has been 
fiimished to HOLLAND & KNIGHT, LLP, c/o Brian K. Hole, ESQ., attorney for plaintiff, at his 
offices located at 515 East Las Olas Boulevard, 12th Floor. Fort Lauderdale^lorida 33302, via 
regular mail on this /^g&ay of July, 2012. 

By:, 
Kenneth A. Frank, Pro Se 
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VERIFICATION 

STATE OF FLORIDA 

COUNTY OF BROWARD 
)ss : 
) 

KENNETH A. FRANK, being duly sworn, states that he is one of the Defendants in tliis 

action and that the foregoing Motion to Quash Service of Process, Dismiss Complaint or 

alternatively, to Strike Plaintiffs Complaint is true to his own knowledge, except as to those 

matters therein stated upon infoimation and belief and as to those matters he believes it to be 

true. 

^Kenneth A. Frank. Pro Se 
- Defendant -

2310 East Atlantic Boulevard. Suite # 206 
Pompano Beach, Florida 33062 

Sworn to before me this 

'^ day of July. 2012. 

'J? A<j£Zi^) 
Notary Public 

NEIL IAN RUMUilC 
\ MY COMMISSION # EE0&£f?& 

•"XPIRES May 07,2015 
3S5-01f f-loi*daNotaryServicac*m 





AV AFFIDAVIT OF SERVICE M. 

\J Stale of Fiorida 

Case Number: 11-28447 03 

County of Broward Circuit Court 
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Plaintiff: 

COMERICA BANK, A TEXAS BANKING ASSOCIATION, 
vs. 

Defendant: 

OCEAN 4660, LLC, A FLORIDA LIMITED LIABILITY COMPANY, 
OCEANSIDE LAUDERDALE, INC., A FLORIDA CORPORATION, 
KENNE 1 H A FRANK, INDIVIDUALLY, TOWN OF LAUDERDALE BY 
T H E S E A E T A L , 

For: 
Brian Hole 
HOLLAND & KNIGHT LLP 
515 East Las Olas Blvd. 
Suite 1200 
Ft Lauderdale, FL 33301 

Received by Professional Process Servers on the 18th day of November, 2011 at 9:00 am to be served on 
KENNETH A. FRANK, 2310 E. ATLANTIC BLVD., SUITE 206, POMPANO BEACH, FL 33062. 

I, Roberto de Lemos, being duly sworn, depose and say that on the 21st day of November, 2011 at 10:40 am, I: 

INDIVIDUALLY/PERSONALLY served by delivering a true copy of the SUMMONS AND COMPLAINT FOR 
FORECLOSURE AND DAMAGES, LIS PENDENS, AND MOTION FOR APPOINTMENT OF RECEIVER OR 
ALTERNATIVELY, MOTION FOR AN ORDER SEQUSTERING RENTS with the date and hour of service 
endorsed thereon by me, to: KENNETH A. FRANK at the address of: 2310 E. ATLANTIC BLVD., SUITE 206, 
POMPANO BEACH, FL 33062, and informed said person of the contents therein, in compliance with state 
statutes. 

Military Status: BASED ON INQUIRY TO DEFENDANT HE OR SHE IS NOT IN THE UNITED STATES MILITARY. 

Under penalty of perjury, I do hereby certity that I have read the foregoing Affidavit of Service and that the facts 
stated in it are true. I have no interest in the above action. I am a Special Process Server in the county in which it 
was served in good standing. 

Subscribed and Sworn to before me on the 21st day of 
November, 201JJ3Y the affiant who is personally 
known to m e ^ _ / u^UHIHI^V/^, 

NOTARY PUBLIC 
55-. 

% ^ 
# 0 0 984329 

^ & 

Roberto de Lemos 
1114 

Professional Process Servers 
& Investigators, Inc. 
1749 N.E. 26th Street, Suite A 
Wilton Manors, FL 33305 
(954) 566-2523 
Our Job Serial Number: FIS-2011018946 

Services, Inc -Process Server's Toolbox VS.4w 





IN THE CIRCUIT COURT FOR THE 
SEVENTEENTH JUDICIAL CIRCUIT OF FLORIDA 
IN AND FOR BROWARD COUNTY 

CASE NO.: 11-28447(03) 

COMERICA BANK, a Texas Banking 
Association. 

Plaintiff. 

- against 

OCEAN 4660: LLC., A Florida limited 
liability company, OCEANSIDE 
LAUDERDALE, INC., a Florida Corporation, 
KENNETH A. FRANK, et. al. 

Defendants. 

AFFIDAVIT IN SUPPORT OF 
DEFENDANTS MOTION TO 
QUASH SERVICE OF PROCESS 
AND DISMISS COMPLAINT 

STATE OF FLORIDA 

COUNTY OF BROWARD 
)ss.: 

KENNETH A. FRANK, being duly sworn, affirms the following 

1.1 am one of the Defendants in this action, and I respectfully submit this Affidavit in Support 

_of my Motion to-Quash Sendce.of P; 

order the following relief: 

Tn^n&QQ c n - i H T^ ic r - *TH? ' r>_+ l -»o / ^ / - V T - I - I T - L I O - I - I - I - I -;ss,. and-I -wlp •!%-%+• <-,-nA nr^Vi ' - . i r -r +!-» 
i c OULiil -

^rKA//>/./ ' B1 



The motion is scheduled 10 be heard on , 2012. 

2.1 have personal knowledge of facts which bear on this motion because 1 am one of the 

defendants. 

3. This action was commenced by the filing of a summons and complaint on or about 

November 17,2011. 

4.1 reside at 2310 East Atlantic Boulevard, Suite 206, Pompano Beach. Florida 33062. 

5.1 was never served with process ( summons and complaint) in any fashion. 

6. I was never sen'ed with process in any fashion pursuant to Florida Statutes. 

7.1 fortuitously found out about the pendency of tliis foreclosure action. 

8. There is no proper Return of Sendee in this matter. 

9.1 was never given constitutionally sufficient' notice ' of these proceedings under 

Florida's laws, and/or other federal and state laws which are applicable. 

10. The only Affidavit of Senice is the Return of Service dated February 17, 2009. Said Return 

of Sendee is fatally defective as It does not comply with Fla. Stat. 48.21. Absent are the date and 

time I was allegedly served endorsed by the process sen'er, the manner of sendee, a description 

of the party allegedly served and virtually each of the statutes mandates to afford me my 

constitutionally protected right to due process of law. 

1L Under these circumstances, I have been deprived of my constitutionally protected right to 

due process of law. 

_ 12. Ihatihe_-suimnons-is~fatailY-defective deDri-ving-the-Court-of Jurisdiction over-mv D&rson.— 

13. Upon information and belief, the Plaintiff is not the owner, holder and/or in possession of 



the mortgage note, therefore, lacks standing to maintain the foreclosure action. 

14. Upon infoimation and belief, the Plaintiff and its predecessois have perpetrated a fraud in 

the securitization process and have unclean hands which should preclude mortgage foreclosure in 

this matter. 

15.1 have requested the Plaintiff produce the original mongage note on numerous occasions 

the Plaintiff refused and continues to refuse to do so. 

16.1 have valid and meritorious defenses within this action. 

17. The Plaintiff lacks standing to commence and maintain this foreclosure action 

18. Upon infoimation and belief, there Is no " debt " due to Plaintiff. 

19. Upon infoimation and belief, the entire loan has been satisfied 

20 I respectfully icfer the Court to my Verified Motion to Quash Senice of Process and 

to Dismiss Complaint and incorporate same herein by reference. 

21.1 assert a Federal Common Law Lien and Writ of Attachment which supersedes any and all 

mortgage and equity liens. 

WHEREFORE, it is respectfully requested that tliis Court grant my Motion to Quash Senice 

of Process, and Dismiss Complaint in its entirety and, foi such other and further relief as to this 

Court deems just and proper. 

I have read the foregoing affidavit and know the matters contained herein to be true accept to 

those matters stated upon information and belief and as to those matters I believe them to be true. 

Dated: J u l y / ^ 2 0 1 2 
Broward, Florida. 



B) 
Kemieth A Frank Pi o Se 

- Defendant -

Addi ess 

2310 East Atlantic Blvd . Suite 206 
Pompano Beach Flonda 33062 

County of Brow aid 

State of Florida 

) 
)ss 
) 

On the ^± day of Juh .2012 before me personally appeared the abo\ e-named KENNETH A 
FRANK to me hnovvxi and known to me to be the mdmdual described m and who executed, the 
foiegomg AfFida% it and dul} acknow ledged to me that he executed the same 

AliH 
% 

Notary Public 
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COMERICA BANK, 
a Texas banking association, 

Plaintiff, 

IN THE CIRCUIT COURT OF THE 
17TH JUDICIAL CIRCUIT IN AND 
FOR BROWARD COUNTY, FLORIDA 

A, 

CASE NO 

f 1 
J 

cr 

vs 

OCEAN 4660, LLC a Florida limited 
liability company, OCEANSIDE 
LAUDERDALE, I N C , a Fiorida 
corooraf 0"" ICENNET1-1 A T T O A "KTT?" 

individually, ANGELA DIPILATO, 
individually, TOWN OF 
LAUDERDALE-BY-THE-SEA, a 
political subdivision of the State of 
Florida, WASTE MANAGEMENT 
INC OF FLORIDA d/b/a SOUTHERN 
SANITATION SERVICE, a Florida 
corporation, AFFINITY 
MECHANICAL I N C , a Florida 
corporation, and BROWARD 
COUNTY a pohtical subdivision of 
the State of Florida, 

< «r 

vU i fc;E OF 
^ _̂ 

Defendants 

CIVIL ACTION SUMMONS 

THE STATE OF FLORIDA 

To All and Singular the Sheriffs of the State 

YOU .ARE HEREBY COMMANDED to sene this Summons and a cop3 of the 
Complaint for Foreclosure and Damages, Lis Pendens, and Motion for Appointment of a 
T ATm?!?^' A I t e r n a t l v e l y> Motion for an Order Sequestering Rents on OCEANSIDE 
.LAU.DERDALE, INC., a Florida corporation, by serving its Registered Agent: 

K E N N E T H FRANK 
2310 E. ATLANTIC BOULEVARD, SUITE 206 

P O M P A N O BEACH, FL 33062 

A lawsuit has been filed against you You are required to serve written dsfenses'to -
the Complaint for Foreclosure and Damages on Plaintiffs attorney, Brian K 'Hole: Esq _ 
whose address is Holland & Knight LLP, 515 East Las Olas Boulevard, Suite 1200, Ft 



Lauderdale, Florida 33301, within 20 days after sendee of this Summons, exclusive of the 
day of semce and to file the original of the defenses, with the Clerk of this Court either 
before service on Plaintiffs attorneys or immediately thereafter. If you fail ro do so, a 
default will be entered against you for the relief demanded m the Complaint. 

Americans With Disabilities Ant (ADA) Noticp 
IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS ANY 
ACCOAfMODATION IN ORDER TO PARTICIPATE IN THIS PROCEEDING, YOU 
ARE ENTITLED, AT NO COST TO YOU, TO THE PROVISION OF CERTAIN 
ASSISTANCE. PLEASE CONTACT BETTY LETTS, 201 S.E. 6TH STREET. 
ROOM 136, FORT LAUDERDALE, FL 33301, OR TELEPHONE (954) 831-6364 
WITHIN 2 WORKING DAYS OF YOUR RECEIPT OF THIS DOCUMENT. IF 
YOU A R E HEARING IMPAIRED, CALL (TDD) 1-800-955-8771; IF YOU ARE 
VOICE IMPAIRED, CALL 1-800-955-8770. 

WITNESS my hand and the seal of said Court on , 2011 

HOWARD C. FORMAN 
as Clerk & Comptrol ler of said Cour t 

By:_ ANGELA REED-SHEFFIELD 

Deputy Glerk 
(Court Seal) 

10733619_v] 

NOV !720 i i f A TRUE COPY ! 
Circuit Court Seal 



IN THE CIRCUIT COURT OF THE 17TH 
JUDICIAL CIRCUIT IN AND FOR 
BROWARD COUNTY, FLORIDA 

COMERICA BANK, 
a Texas banking association, 

Plaintiff 

vs. 

CASE NO. 

I l / k /. / / 

OCEAN 4660, LLC a 
liability company, 
LAUDERDALjb, INC., 
corporation, KENNETH 

Florida limited 
OCEANSIDE 
a Florida 

A. FRANK, 
individually, ANGELA DIPILATO, 
individually, TOWN OF LAUDERDALE-
BY-THE-SEA, apolitical subdivision of the 
State of Florida. WASTE MANAGEMENT 
n\TC OF FLORIDA d/b/a SOUTHERN 
SANITATION SERVICE, a Florida 
corporation, AFFINITY MECHANICAL 
INC., a Florida corporation, and 
BROWARD COUNTY, a political 
subdivision of the State of Florida, 

Defendants. 

M fHUc 1 D V 

| M H U 1 r- A r t * . 
I 'WV 1 / ^ | ! 
L. 

C L E / S ! ' C? C.R^U'T C - G J ^ T 

NOTICE OF LIS PENDENS 

TO: OCEAN 4660, LLC, OCEANSIDE LAUDERDALE, INC., KENNETH A. FRANK. 
ANGELA DIPILATO, T O W OF LAUDERDALE-BY-THE-SEA, WASTE 
MANAGEMENT INC. OF FLORIDA d/b/a SOUTHERN SANITATION SERVICE, 
AFFINITY MECHANICAL, INC., BROWARD COUNTY, AND OTHERS TO WHOM 
IT MAY CONCERN: 

You are notified of the institution of this action by Comerica Bank, against you seeking 

to foreclose a mortgage on the following property in Broward County, Florida: . 

Land situated in the County of Broward, State of Florida, described as follows: 

PARCEL A 

Lots 11, 12, 13, 14, 15, 16, 17, 18, and 19, in Block 10, and Lots 14, 15, 16 and 17, in Block 9 of 
LAUDERDALE BY THE SEA, according to the Plat thereof, recorded in Plat Book 6, Page 2 of 
the Public Records of Broward County, Florida; ALSO, all of that parcel of land, if any, bounded 



Comerica Bank v. Ocean 4660, LLC, et al. Notice of Lis Pender :is 

on the West by the easterly line of said Lots 14, 15, 16 and 17, of said Block 9, bounded on the 
East by the Atlantic Ocean, bounded on the North by the north line of Lot 17 of said Block 9, 
bounded on the South by the south line of Lot 14 of said Block 9, extended easterly to the 
Atlantic Ocean, said land fronting on the Atlantic Ocean 

Land situated in the County of Broward, State of Florida, described as follows-

PARCEL B 

Lots 20 and 21, in Block 10 of LAUDERDALE BY THE SEA, ACCORDING TO THE Plat 
thereof, recorded in Plat Book 6, Page 2, of the Public Records of Broward Count)', Florida. 

PARCEL C 

Lots 9, 10, 22, 23, and 24, in Block 10, of LAUDERDALE BY THE SEA, according to the Plat 
thereof, recorded in Plat Book 6, Page 2 of the Public Records of Broward County, Florida. 

Tax Identification No.s 19318-01-06300 and 19318-01-07000 (Parcel A) 
19381-01-07300 (Parcel B) 
19318-01-06800 and 19318-01-06820 (Parcel C) 

Commonly known as 4660 N. Ocean Drive. Lauderdale by the Sea, Florida 

Dated: November ["( , 2011. HOLLAND & KNIGHT LLP 
Attorneys for Comerica Bank 
515 East Las Olas Boulevard, 12th Floor 
Fort Lauderdale, FL 33302-4070 
Tel: (954)525-1000 
Fax: (954) 463-2030 

#10301433 

Brian K. Hole 
Florida Bar No. 019968 
Nicole C. Velasco 
Florida Bar No. 0028585 



COMERICA BANK, 
a Texas banking association, 

Plaintiff, 

vs. 

OCEAN 4660, LLC a Florida limited 
Lability company, OCEANSIDE 
LAUDERDALE, INC., a Florida 
corporation, KENNETH A. FRANK, 
individually, ANGELA DIPIUATO, 
individually, TOWN OF 
LAUDERDALE-BY'-THE-SEA, a 
pohtical subdivision of the State of 
Florida, WASTE MANAGEMENT 
INC. OF FLORIDA d/b/a SOUTHERN 
SANITATION SERVICE, a Florida 
corporation, AFFINITY 
MECHANICAL INC., a Florida 
corporation, and BROWARD 
COUNTY, a pohtical subdivision of 
the State of Florida, 

Defendants. 

iii/ 
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IN THE CIRCUIT COURT OF TEE 
17TH JUDICIAL CIRCUIT IN AND 
FOR BROWARD COUNTY, FLORIDA 

CASE NO. 

. *12: 

X-.^-r w-

1 f - 9 f, 
£ 4 4 7 

COMPLAINT FOR FORECLOSURE 

Plaintiff Comerica Bank, a Texas banking association ("Comerica"), sues 

Defendants Ocean 4660, LLC ("Ocean • 4660"), Oceanside Lauderdale, Inc. 

("Oceanside Lauderdale"), Kenneth A. Frank ("Frank"), Angela Dipilato ("Dipilato") 

J^L^JJ^derdak:^ 

d/b/a Southern Sani tat ion ("WMIF'), Affinity Mechanical Inc. ("Affinity"), and 

Broward County (the "County"), and states: 



G E N E R A L AND JURISDICTIONAL ALLEGATIONS 

1. This is an action to foreclose on real and personal property located in 

Broward County, Florida. 

2. Comerica is a Texas banking association. 

3. Ocean 4660 is a Florida limited liability company doing business m 

Broward County, Florida. 

4. Oceanside Lauderdale is a Florida corporation with its principal place 

of business in Broward County, Florida. 

5. Upon information and belief, Frank is an adult resident of Broward 

Count}', Florida and is otherwise sui juris. 

6. Upon information and belief, Dipilato is an adult resident of Broward 

Count}^, Florida and is otherwise sui juris. 

7. The Town is a political subdivision of the State of Florida located in 

Broward County, Florida. 

8. WMIF is a Florida corporation doing business in Broward County, 

Florida. 

9. Affinity is a Florida corporation with its principal place of business in 

Broward County, Florida. 

10. The Countj^ is a political subdivision of the State of Florida. 

11. Comerica h a s complied with aU conditions precedent to the institution 

of this action, they have occurred, or they have been waived by ah of the 

Defendants. 



12. Comerica has retained the lav/ firm of Holland & Knight LLP to 

represent i t in this matter and is obligated to pay its counsel a reasonable fee, 

which Is secured under and pursuant to the lien of the Loan Documents (as defined 

hereinafter). 

COMMON BACKGROUND FACTUAL ALLEGATIONS 

13. On J anua ry 3, 2008, Comerica agreed to loan Ocean 4660 a principal 

sum of Ten Million Eight Hundred Fifty Thousand and No/Dollars (£10,850,000.00) 

(the "First Loan"). As evidence of the First Loan, Ocean 4660 executed and 

delivered to Comerica an Installment Note ("First Note"). A true and correct cop3^ of 

the First Note is attached hereto and incorporated as Exhibi t "A." 

14. On Janua ry 3, 2008, Comerica also agreed to loan Ocean 4660 a 

principal sum of One Million and No/Dollars ($1,000,000.00) (the "Second Loan") 

(collectively with the First Loan, the "Loans"). As evidence of the Second Loan, 

Ocean 4660 executed and delivered to Comerica a Draw-To Note ("Second Note") 

(collectively with the First Note, the "Notes"). A true and correct copy of the Second 

Note is at tached hereto and incorporated as Exh ib i t "B." 

15. On J anua ry 25, 2008, Ocean 4660 and Comerica entered into an ISDA 

Master Agreement, as confirmed by a written Confirmation Letter dated January 

25, 2008 (collectively, the "Swap Agreement"), whereb)7 each party agreed to enter 

into a series of t ransact ions resulting in certain payments between the parties, as 

set forth in more detail in the Schedule contained therein. A true and correct copy 

of the Swap Agreement is at tached hereto as Composite Exhibit "C." 



16. On January 3, 2008, to secure repayment of the Notes, Ocean 4660 

executed and delivered to Comerica a Continuing CoUateral Mortgage ("Mortgage"). 

The Mortgage was recorded on January 7, 2008 in Official Records Book 44971 at 

Page 797 of the Public Records of Broward County, Florida. A true and correct copy 

of the Mortgage is attached hereto and incorporated as Exhib i t "D." 

17. The Mortgage grants Comerica a hen on real property located in 

Broward County, Florida (hereinafter the "Subject Real Property"), as more fully 

described below and in Exhibit A of the Mortgage. See Ex. D at 1. 

18. The Mortgage also grants Comerica a security interest in all personal 

property, as more fully described below, located in or used or procured for use in 

connection with the Subject Real Property, at the time the Mortgage was executed 

or thereafter. See Ex. D at 1-2. 

19. Pu r suan t to the Mortgage, Ocean 4660 absolutely and unconditionally 

mortgaged, warranted, and assigned to Comerica all of Ocean 4660's right, title and 

interest existing at the time the Mortgage was executed and thereafter arising in 

and to the rents , issues, profits, revenues, accounts and general intangibles arising 

from the Subject Real Property or relating to any business conducted by Ocean 4660 

thereon under present or future leases, licenses or otherwise. Ex. D at 1. 

20. On J a n u a r y 3, 2008, Ocean 4660 executed and delivered to Comerica a 

Security Agreement (the "Security Agreement"), whereby Ocean 4660 pledgedJ__ 

assigned and granted to Comerica a continuing security interest and lien in certain 



personal property, as more fully described therein. A true and correct copy of the 

Security Agreement is attached hereto and incorporated as Exhibit "EC 

21. To further perfect the respective security interests granted by the 

Mortgage and by the Security Agreement m the personal property described m each 

document and m the UCC-1 (as hereinafter defined) (collectively, the "Subject 

Personal Property"), Ocean 4660 delivered to Comerica a Uniform Commercial Code 

Financing Statement (the "UCC-1"). 

22. The UCC-1 was filed with the Florida Secretary of Stare under File 

Number 20080735983X on January 4, 2008. A true and complete copy of the UCC-1 

is attached hereto and incorporated as Exh ib i t "F." 

23. Comerica is the owner and holder of the original Notes, Mortgage, 

Swap Agreement, Security Agreement, UCC-1, and all other documents evidencing 

and/or securing the Loans (hereinafter collectively referred to as the "Loan 

Documents"). 

24. On June 9, 2010, Ocean 4660 and Comerica entered into a Forbearance 

Agreement, as amended on September 3, 2010 and again on May 5, 2011 

(collectively, the "Forbearance Agreement"). A true and correct copy of the -

Forbearance Agreement is attached hereto and incorporated as Composi te 

E x h i b i t "G." 

25. The Loans are in default for, among other things: 



a) failure to pay Comerica the sum of 578,229.44 for 

reimbursement of the protective advance Comerica made for 2009 and 2010 

real property taxes, which pa3'ment was due by July 31, 2011; 

b) failure to provide Comerica by Ma}- 31, 2011 evidence that the 

conditions of Section 13 of the Forbearance Agreement (regarding discharge 

of certain liens) had been met; 

c) failure to deliver to Comerica by May 31, 2011 an executed Non-

Disturbance and Attornment Agreement and Landlord's Consent, as required 

by Section 19 of the Forbearance Agreement; 

d) failure to pledge to Comerica a first priority security interest in 

the Bank of America Accounts (as defined in the Forbearance Agreement) by 

May 16, 2011; 

e) failure to deliver to Comerica by May 16, 2011 a fuhy executed 

personal financial statement for guarantor Remo Polselli, as required by 

Section 30 of the Forbearance Agreement; 

f) failure to cause all liens, notices of pendency, notices of lis 

pendens and any other documents recorded in the real property records 

against the Subject Real Property by Oceanside Lauderdale, Frank, Dipilato, 

or any other pa r ty related to them to be discharged by July 31, 2011 as 

required by Section 13 of the Forbearance Agreement; and 

g) failure to pay the amounts owed under the Swap Agreement 

when it ma tu red on February 1, 2011. 



26. Pursuant to a delinquency notice dated October 26, 2011, Comenca 

notified Ocean 4660 tha t the Loans were in default. Comerica further notified 

Ocean 4660 that commencement of foreclosure and legal proceedings was imminent. 

A true and complete co-py of the delinquency notice is attached hereto and-

incorporated as E x h i b i t "H." 

27. Ocean 4660 failed to cure the defaults. 

28. Additionally, Ocean 4660 has failed to maintain real property 

insurance coverage for the Subject Real Property. 

29. Comerica hereby declares the entire outstanding balances of the Notes 

immediately due and payable, together with title search expenses for ascertaining 

necessary parties to this action, advances for taxes, insurance, protection of the 

Subject Real and Personal Property, the costs of tins action and attornej^s' fees. 

30. As of November 7, 2011, after giving Ocean 4660 credit for ah sums 

which have been paid, a principal sum of 810,651,445.32 (exclusive of accrued and 

unpaid interest and fees, at torneys ' fees, and costs) remains due pursuant to the 

First Note; a principal sum of $933,449.13 (exclusive of accrued and unpaid interest 

and fees, attorneys' fees, and costs) remains due pursuant to the Second Note; and a 

sum of $101,844.60 remains due pursuant to the Swap Agreement. 

31. In addition, Comerica has incurred investigatory, title search and UCC 

search expenses to ascer ta in the necessary parties to this action, which expenses 

are secured by the lien of the Loan Documents. 



32. Comerica h a s a l r e a d y advanced funds to pay the 2008, 2009 and 2010 

rea l e s t a te t axes , a n d may be r equ i red to advance funds dur ing the pendency of this 

action to p rese rve and p ro tec t i t s collateral. All such advances are secured hy the 

lien of t h e Loan Documents . — 

33. The Subject Rea l a n d Personal Proper ty encumbered by the Mortgage 

is cu r ren t ly owned by a n d in t h e possession of Ocean 4660. The cur ren t legal 

descript ion of t h e Subject R e a l P rope r ty is: 

Land situated in the County of Broward, State of Florida, described as follows: 

PARCEL A 

Lots 11, 12, 13, 14, 15, 16, 17, IS, and 19, in Block 10, and Lots 14, 15, 16 and 17, in 
Block 9 of LAUDERDALE BY THE SEA, according to the Plat thereof, recorded in 
Plat Book 6, Page 2 of the Pubhc Records of Broward County, Florida: ALSO, all of 
that parcel of land, if any, bounded on the West by the easterly hne of said Lots 14, 
15, 16 and 17, of said Block 9, bounded on the East by the Atlantic Ocean, bounded 
on the North b}7 the north hne of Lot 17 of said Block 9, bounded on the South by the 
south hne of Lot 14 of said Block 9, extended easterly to the Atlantic Ocean, said 
land fronting on the Atlantic Oce'an. 

Land situated in the County of Broward, State of Florida, described as follows: 

PARCEL B 

Lots 20 and 21, in Block 10 of LAUDERDALE BY THE SEA, ACCORDING TO THE 
Plat thereof, recorded in Pla t Book 6, Page 2, of the Pubhc Records of Broward 
County, Florida. 

PARCEL C 

Lots 9, 10, 22, 23, and 24, in Block 10, of LAUDERDALE BY THE SEA, according to 
the Plat thereof, recorded in Plat Book 6, Page 2 of the Pubhc Records of Broward 
County, Florida. 

^^ ty^xyldent i f tca t ion No.s 19318-0lr.0_S.10-Q-arid 19318^0U07000,(RarceLA)__^=^^^„ 
19381-01-07300 (Parcel B) 
19318-01-06800 and 19318-01-06820 (Parcel C) 

Commonly known as 4660 N. Ocean Drive, Lauderdale by the Sea, Florida 

http://lr.0_S.10-Q


The cur ren t legal descr ip t ion of t h e Subject Persona l Property is: 

Together with (a) ah related easements, hereditaments, appurtenances, 
rights, licenses and privileges; (b) all buildings and improvements situated 
under, upon or over any of the above described land; (c) all the rents, issues, 
profits, revenues, accounts and general intangibles arising from the above 
described land, or relating to any business conducted by the Mortgagor on it, 
under present or future leases, licenses or otherwise; (d) all machinery, 
equipment, goods, fixtures, and articles of personal property of every kind 
and nature (other than Household Goods, as defined by 12 CFR 227.12, as 
amended from time to time, and other than consumer goods, as defined in the 
Uniform Commercial Code, unless such goods were purchased with the 
proceeds of any loan specifically referenced as being secured by the 
Mortgage), now or later located upon the above described land and useable in 
connection with any present or future operation on the land including, 
without Emit, all fighting, heating, cooling, ventilating, air-conditioning, 
incinerating, refrigerating, plumbing, sprinkling, communication and 
electrical sj'-stems, and aU general intangibles, including without Emit 
software, acquired or used in connection therewith, (e) all "as-extracted 
cohateral", and (f) ah awards or payments, and interest on them, made with 
respect to the premises as a result of (i) any eminent domain proceeding, (ii) 
any street grade alteration, (hi) any loss of or damage to any building or 
other improvement, ( iv) any other injury to or decrease in the value of the 
premises, (v) any refund due on account of the payment of real estate taxes, 
assessments or other charges levied against the premises or (vi) any refund of 
utility deposits or right to any tenant deposit. 

34. Ocean 4660 now owns, holds, a n d maj" claim some in te res t in the 

P r o p e r t y t h a t is t h e subject of t h i s foreclosure action by virtue of the deed da ted 

J a n u a r y 3, 2008 a n d recorded on J a n u a r y 7, 2008 in Official Records Book 44971 at 

P a g e 759; the deed d a t e d J a n u a r y 3, 2008 a n d recorded on J a n u a r y 7, 2008 in 

Official Records Book 44971 a t Page 757; a n d Assignment of Leasehold In te res t 

da t ed J a n u a r y 3, 2 0 0 8 a n d recorded on J a n u a r y ? , 2008 in Official Records Book 

44971 a t Page 761 of t h e P u b h c Records of B r o w a r d County, or m a y otherwise claim 

-aBrintere-st^in~the~Prop"ig"rtyr_:r=- - ~ ~ ^~'~ 

35. Oceans ide L a u d e r d a l e now owns , holds, and may claim some in te res t 

i n t h e P r o p e r t y t h a t i s t h e subjec t of t h i s foreclosure action as a p a r t y in possession 



of the Subject Real Property, and by virtue of the Lis Pendens recorded on October 

28, 2011 in Official Records Book 48272 at Page 1346; the Notice of Pendency 

recorded on Janua ry 11, 2010 in Official Records Book 46790 at Page 604; the 

Notice of Pendency recorded on May 25, 2010 in OfficiaNRecords Book 47106 at 

Page 1585; the Notice of Mechanics Lien recorded November 4, 2010 in Official 

Records Book 47501 at Page 1818; the Notice of Mechanics Lien recorded January 

21 , 2011 m Official Records Book 47664, Page 42; and the Notice of Claim of Lien 

recorded August 16, 2011 in Official Records Book 48116 at Page 1756 of the Pubhc 

Records of Broward County, or may otherwise claim an interest in the Property. 

36. Frank now owns, holds and may claim some interest in the Property 

tha t is the subject of this foreclosure action by virtue of the Lis Pendens recorded on 

October 28, 2011 m Official Records Book 48272 at Page 1346; the Notice of 

Pendency recorded on January 11, 2010 in Official Records Book 46790 at Page 604; 

the Notice of Pendency recorded on May 25, 2010 in Official Records Book 47106 at 

Page 1585; the Notice of Mechanics Lien recorded on November 4, 2010 in Official 

Records Book 47501 at Page 1818; and the Notice of Mechanics Lien recorded 

Janua ry 21, 2011 in Official Records Book 47664 at Page 42 of the Pubhc Records of 

Broward County, or may otherwise claim an interest in the Property. 

37. Dipilato now owns, holds and may claim some interest in the Property 

t h a t is the subject of this foreclosure action as a party in possession of the Subject 

Real Property, and by virtue of the Lis Pendens recorded on October 28, 2011 in 

Official Records Book 48272 at Page 1346; the Notice of Pendency recorded on May 

10 



25, 2010 m Official Records Book 47106 at Page 1585; the Notice of Mechanics Lien 

recorded on November 4, 2010 in Official Records Book 47501 at Page 1818; the 

Notice of Pendency recorded on January IS, 2011 in Official Records Book 47653 at 

Page 1&90 and re-recorded January 21, 2011 in Official Records Book 47663 at Page 

1853; and the Notice of Mechanics Lien recorded on January 21, 2011 in Official 

Records Book 47664 at Page 42 of the Pubhc Records of Broward County, or may 

otherwise claim an interest in the Property. 

38. The Town now owns, holds and may claim some interest in the 

Property that is the subject of t ins foreclosure action by virtue of the Claim of Liens 

dated November 10, 2010 and recorded on November 15, 2010 in Official Records 

Book 47521 at Page 1395 of the Pubhc Records of Broward County, or may 

otherwise claim an interest in the Property. 

39. WMIF now owns, holds and may claim some interest in the Property 

that is the subject of this foreclosure action by virtue of the Default Final Judgment 

dated December 8, 2010 and recorded on December 29, 2010 in Official Records 

Book 47618 at Page 75, and re-recorded on June 15, 2011 in Official Records Book 

47977 a t Page 298 of the Pubhc Records of Broward County, or may otherwise claim 

an interest in the Property. 

40. Affinity now owns, holds,and may claim some interest in the Property 

tha t is the subject of this foreclosure action by virtue of the Claim of Lien dated 

J a n u a r y 13, 2011 and recorded on January 18, 2011 in Official Records Book 47655 
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at Pagel644 of the Public Records of Broward County., or may otherwise claim an 

interest in the Property. 

41. The County may claim an interest m the Property that is the subject of 

this foreclosure action by virtue of the-Broward. County Tourist Development Tax 

Warrant Lien recorded on April 14, 2009 in Official Records Book 46134 at Page 

1028 of the Public Records of Broward County, or may otherwise claim an interest 

in the Property. 

42. The interests of the defendants in the Subject Real and Personal 

Property are junior and inferior to the interests of Comerica therein. 

COUNT I 

ACTION TO FORECLOSE MORTGAGE ON 
R E A L P R O P E R T Y SECURING NOTES 

43. This is a suit to foreclose the Mortgage, which encumbers the Subject 

Real Property. Comerica adopts and realleges the averments of paragraphs 1 

through 42 above and incorporates those paragraphs as its paragraph 43. 

WHEREFORE, Comerica respectfully requests that: 

(1) The Court will assume jurisdiction of the subject matter of this action 

and of the named part ies . 

(2) The Court will ascertain the amount of money due Comerica for 

principal and interest on the Notes and the Swap Agreement and for late charges, 

-0-"°tia-~^£gTr=oaxes—expe-rrees—aiicL^]^ 

fees, that Comerica is entitled to recover in this action, plus interest thereon. 

12 



(3) The Court decree that Comerica has a lien on the Subject Real 

Property described in the Mortgage for the sum of money found to be due Comerica. 

(4) If the sums due Comerica under the Notes, the Swap Agreement and 

Mortgage are not paid immediately, the Court shall foreclose the Mortgage in 

accordance with the rules and established practice of the Court, and the Clerk of the 

Court shall sell all of the above-mentioned Subject Real Property seeming the 

indebtedness to satisfy the mortgage hen of Comerica in accordance with the 

provisions of section 45.031, Florida Statutes. 

(5) The Court decree that the mortgage hen interests of Comerica are 

superior and paramount to aU hens, rights, title and interest of any defendant, or 

any party claiming by, through, under or against any defendant, and that such 

hens, rights, title or interest of any defendant named herein or hereafter made a 

defendant or any par ty claiming by, through, under or against any defendant- be 

forever barred and foreclosed. 

(6) The Court retain jurisdiction of this action to make any and all further 

orders and judgments as may be necessary and proper. 

(7) The Court grant such other and further relief as Comerica may be 

entitled to receive. 

13 



COUNT I I 

ACTION TO FORECLOSE MORTGAGE 
O N P E R S O N A L P R Q P E R T Y SECURED BY THE NOTES 

44. This is a suit to foreclose the Mortgage, which encumbers the Subject 

Personal Property. Comerica adopts and realleges the averments of paragraphs 1 

through 42 above and incorporates those paragraphs as its paragraph 44. 

WHEREFORE, Comerica requests that: 

(1) The Court will assume jurisdiction of the subject matter of this action 

and of the named parties. 

U) The Court will ascertain the amount of money due Comerica for 

principal and interest on the Notes and the Swap Agreement and for late charges, 

abstracting, taxes, expenses and all expenses of foreclosure, including attorneys" 

fees, tha t Comerica is entitled to recover in this action, plus interest thereon 

(3) The Court decree tha t Comenca has a hen on the Subject Personal 

Property for the sum of money found to be due Comerica that is superior to the 

interest of any defendant. 

(4) If the sums due Comerica under the Notes, the Swap Agreement and 

Mortgage are not paid immediately, the Court shall foreclose the Mortgage in 

accordance with the rules and established practice of the Court, and the Clerk of the 

Court shall seU all of the above-mentioned Subject Personal Property securing the 

:ind£btedness-to=satisfy=theHnortgage-Lerf=ofi8omeiica7= — — — 

(5) The Court decree tha t the mortgage lien interests of Comerica are 

superior and paramount to all hens, rights, title and interest of any defendant, or 

14 



any party claiming by, through, under or against any defendant, and that such 

hens, rights, title or interest of any defendant named herein or hereafter made a 

defendant or a ^ party claiming by, through, under or against any defendant be 

forever barred and foreclosed. 

(6) The Court retain jurisdiction of this action to make any and all further 

orders and judgments as may be necessary and proper. 

(7) The Court grant such other and further relief as Comerica may be 

entitled to receive. 

Dated: November \ ' I , 2011 HOLLAND & KNIGHT LLP 
Attorneys for Comerica Bank 
515 East Las Olas Boulevard, 12th Floor 
Fort Lauderdale, FL 33302-4070 
Tel: (954) 525-1000 
Fax: (954) 463-2030 

By: O a k h i L J U 
Brian K. Hole 
Fiorida Bar No. 0019968 
Nicole C. Velasco 
Florida Bar No. 0028585 

# 10300553 v2 
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{Multicurrency Cross Border) 

Infernatonfil Swap Dealers Association, Tnc 

CASTER AGREEMENT 
dated as of January 25, 2008 

COMERICA BANK, a Texas banking association and OCEAN 4660, LLC, a Michigan limited liability 
company, have entered and/or anticipate entering into one or more transactions (each a "Transaclion") that are 
or will be governed by this Master Agieement, which includes the schedule (the "Schedule"), and the 
documents and other confirming evidence (each a "Confirmation") exchanged between the parties confirming 
those Transactions. 

{ 
Accordingly, the parties agree as follows:-

1. Inferpretstion 

(a) Definitions. The reims defined m Section 14 and in the Schedule will have the meanings therein 
specified for the purpose of this Master Agreement, 

(b) Inconsistency. In t h e event of HDV inconsisfency between the provisions of the Schedule and the other 
provisions of this Master Agreement, the Schedule will prevail. In the event of any inconsistency between the 
provisions of any Confinnation and tliis Master Agreement (including the Schedule), such Confirmation will 
prevail for the purpose of the relevant Tiansaction 

(c) Single Agreement. Al! Transactions are entered into in reliance on the fact that this Master Agreement 
and all Confinnations form a single agreement between the parties (collectively referred to as tliis 
"Agreement"), and (he parties would not otherwise en tea into any Transactions 

2. Obligations 

(a) General Conditions. 

(i) Each party will make each payment or delivery specified in each Confirmation to be made by it, 
subject to the other provisions of this Agreement. 

(ii) Payments under this Agreement will be made on the due date foi value on that date in the place 
of the account specified in the relevant Confinnation oi otherwise pursuant to thus Agi cement, in 
freely transferable funds and in the manner customary foi payments in the required currency, "Wheie 
settlement is by delivery (that is, other than by payment), such delivery will be made for receipt on the 
due date in the manner customary for the relevant obiigation unless otherwise spscified in the relevant 

non-or eisewnerc m cms «.gicemenrr 

(iii) Each obligation of each party under Section 2(a)(i) is subject to (1) the condition precedent 
that no Event of Default or Potential Event of Default with respect to the other party has occurred and 
is continuing, (2) the condition precedent that no Eariy Termination Date in respect of the relevant 
Transaction has occurred or been effectively designated and (3) each other applicable condition 
precedent specified in this Agreement. ' ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ % 

^plXHIBIT'sc:^ 

Copyright © 1992 by International Swap Dealers Association, Inc. 



(b) Chnnge of Account. Either pany ma}' change its account for receiving a payment or deliveiy by giving 
notice to die other part)' at least five Local Business Days prior to the scheduled date foi' the payment oi 
delivery to which such change applies unless such other pai iy gives timely notice of a ressonabk objection to 
such change. 

(c) Netting, If on any date amounts would otherwise be payable:-

(i) in the same currency; and 

(ii) in respect of the same Transaction, 

by each party to the other, then, on such date, each party's obligation to make payment of any such amount will 
be automatically satisfied and discharged and, if the aggregate amount that would otherwise have been payable 
by one part)' exceeds the aggregate amount that would otherwise have been payable by the other party, 
replaced by an obligation upon the party by whom the larger aggregate amount would have been payable to pay 
t o t h e C' t l lPr n R r t v fh/* ^ v r ^ e * ? n-pfl-i/i lo-rrrwi- op-pr-ap-rjf^ - ; 7 r ) r . , , n + r-rcpr ih^- CT—I^JU*! zmrrr^DO-f^. ^T^ -MIJ -H 

The parties may elect in respect of two or more Transactions that a net amount will be determined in respect of 
aU amounts payable on the same date in the same currency in respect of such Transactions, regardless of 
whether such amounts are payable in respect of the same Transaction. The election may be made in the 
Schedule or a Confirmation by specifying that subparagraph (ii) above will not apply to the Transactions 
identified as being subject to the election, together with the starting date (in which case subparagraph (ii) above 
will not, or wil] cease to, apply to such Transactions from such date). Tlus election may be made separately for 
different groups of Transactions and will apply separately to each pairing of Offices through which the parties 
make and receive payments or deliveries. 

(d) Deduction or Wtthhoktmgfor Ttoc, 

(i) Gross-Up. All payments under this Agreement will be made without any deduction oi 
withholding for or on account of any Tax unless such deduction or withholding is jequired by any 
applicable law^ as modified by the practice of any relevant governmental revenue authority, then in 
effect. If a party is so required to deduct or withhold, then that party ("X") will:-

(l)promptly notify the other party ("Y") of such requirement; 

(2)pay to the relevant authorities the full amount required to be deducted or withheld (including 
the foil amount required to be deducted or withheld from any additional amount paid by X to Y 
under this Section 2(d)) piomptly upon the earlier of determining that such deduction or 
withholding is required or receiving notice that such amount has been assessed against Y; 

(3) promptly forward to Y an official receipt (or a certified copy), or other documentation 
reasonably acceptable to Y, evidencing such payment to such authorities; and 

(4)if such Tax is an Indemnifiable Tax, pay to Y, in addition to the payment to which Y is 
otherwise entitled under this Agreement, such additional amount as is necessaiy to ensure that 
the net amount actually received by Y (free and clear of Indemnifiable Taxes, whether assessed 
against X or Y) will equal the full amount Y would have received had no such deduction or 
withholding been required. However, X will not be required to pay any additional amount to Y 
to the extent that it would not be required to be paid but fon-

(A) the failtire by Y to comply wife or perform any agreement contained in Section 
A f3¥>!.-4fa'!fiji,!j>E4 CdV-or 

(B) the failure of a representation made by Y pursuant to Section 3(f) to be accurate and 
true unless such failure would not have occurred but for (1) any action taken by a taxing 
authority, or brought in a court of competent jurisdiction, on or after the date on which a 
Transaction is entered into (regardless of whether such action is taken or brought with 
respect to a party to tin's Agreement) or (II) a Change in Tax Law. 

fSDA®I992 



(ii) LiabUity. If:-

(I)X is required by any applicable law, as modified by the practice of any relevant governmental 
revenue authority, to make any deduction or withholding in respect of which X would not be 
required to pay an additional amount to Y under Section 2(d)(i)(^); 

(2)X does not so deduct or withhold; and 

(3) a liability resulting from such Tax is assessed directly against X, 

then, except to the extent Y has satisfied or then satisfies the liability resulting from such Tax, Y 
will promptly pay to X the amount of such liability (including any related liability for interest, but 
including any related liability for penalties only if Y has failed to comply with or perform any 
agreement contained in Section 4(a)(i), 4(a)(iii) or 4(d)). 

(e) T)pffiutf Tniprpvi* Other dimifH??. prinr* *n th^. nfDJTPri.'v rir pff^rfiye dcsi^rmtion of an Eari^ 
Termination Date in respect of the relevant Transaction, a party that defaults in the performance of any payment 
obligation will, to the extent permitted by law and subject to Section 6(c), be required to pay interest (before as 
well as after judgment) on the overdue amount to the other part}' on demand in the same currency as such 
overdue amount, for the period from (and including) the original due date for payment to (but excluding) the 
date of actual payment, at the Default Rate. Such interest will be calculated on the basis of daily compounding 
and the actual number of days elapsed. If, prior to the occurrence oi effective designation of an Early 
Termination Date in respect of the relevant Transaction, a part}' defaults in the performance of any obligation 
required to be settled by deliver}', it will compensate the other party on demand if and to the extent provided for 
in the relevant Confinnation or elsewhere in this Agreement. 

3. Representations 

Each part}' represents to the other part}' (which representations wil be deemed to be repeated by each party on 
each date on which a Transaction is entered into and, in the case of the representations in Section 3(f), at all 
times until the tennination of this Agreement) that:-

(a) Basic Representatlcns, 

(i) Slalus. It is duly organised and validly existing under the laws of the jurisdiction of its 
organisation or Incorporation and, if relevant under such laws, in good standing; 

(li) Powers, It has the power to execute this Agreement and any other documentation relating to this 
Agreement to which it is a part}', to deliver this Agreement and any other documentation relating to this 
Agreement that it is required by this Agreement to deliver and to perform its obligations under this 
Agreement and any obligations it has under any Credit Support Document to which it is a party and has 
taken all necessary action to authorise such execution, delivery and performance; 

(iii) No Violation or Conflict, Such execution, delivery and performance do no! violate or conflict . 
with any jaw applicable to it, any provision of its constitutional documents, any order or judgment of 
any court or other agency of government applicable to it or any of its assets or any contractual 
restriction binding on or affecting it or any of its assets; 

(iv) Consents, AJi governmental and other consents that are required to have been obtained by it with 
respect to this Agreement or any Credit Support Document to which it is a party have been obtained 
and are in full force and effect and all conditions of any such consents have been complied with; and 

(v)_ Obligaiions Binding, Its obligations under this Agreement and any Credit Support Document to 
which it is a party constitute its legal, valid and binding obligations, enforceable in accordance with 
their respective terms (subject to applicable bankruptcy, reorganisation, insolvency, moratorium or 
similar laws affecting creditors' rights generally and subject, as to enfcfceabiJity, to equitable 
principles of general application (regardless of whether enforcement is sought in a proceeding in equity 
or at law)). 
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(b) Absence cf Certain Events. No Event of Default or Potential Event of Default oi, to its 
knowledge. Termination Even?"with respect to it has occurred and is continuing and no such event or 
circumstance would occur as a result of its entering into or performing its obligations under this Agreement 01 
any Credit Support Document to which it is a party. 

(c) Absence of Litigation. There is not pending or, to its knowledge, threatened against it or any of its 
Affiliates any action, suit or proceeding at law or in equity or before any court, tribunal, governmental body, 
agency or official or any arbitrator that Is likely to affect the legality, validity oi enforceability against it of this 
Agreement or any Credit Support Document to which it is a part)' or its ability to perform its obligations under 
this Agreement or such Credit Support Document. 

(d) Accuracy of Specified Jnformailon, All applicable informaliou that is fiimished in writing by or on 
behalf of it to the other party and is identified for the purpose of this Section 3(d) in the Schedule is, as of the 
date of the information, true, accurate and complete in every materia] respect. 

(e) Po.ver TP.X ResresentcJlon Each recresentation soecified in the Sche^i1!? ss bcin0 it!?de by it for the 
purpose of this Section 3(e) is accurate and true. 

(f) Payee TaxRepresentailom. Each representation specified in (he Schedule as being made by it for the 
pmpose of this Section 3(f) is accurate and true. 

4. Agreements 

Each party agrees with the other that, so long as either party has or may have any obligation under this 
Agreement or under any Credit Support Document to which it is a party:-

(a) Furnish Specified Information. If will deliver to the otherparty or, in certain cases under subparagraph 
(iii) below, to such government or taxing authority as the other party reasonably directs:-

(i) any forms, documents or certificates relating to taxation specified m the Schedule or any 
Confirmation; 

(ii) any other documents specified in the Schedule or any Confirmation; and 

(Iii) upon reasonable demand by such other party, any form or document that may be requited or 
reasonably requested in writing in order to allow such other party or its Credit Support Provider to 
make a payment under this Agreement or any applicable Credit Support Document without any 
deduction or withholding for or on account of any Tax or with such deduction or withholding at a 
reduced rate (so long as the completion, execution or submission of such form or document would not 
materially prejudice the legal or commercial position of the party in receipt of such demand), with any 
such form or document to be accurate and completed in a manner reasonably satisfactory to such other 
party and to be executed and to be delivered with any reasonably required certification, 

in each case by the date specified in the Schedule or such Confirmation or, if none is specified, as soon as 
reasonably practicable, 

(b) Maintain Authorisations, It will use all reasonable efforts to maintain in full force and effect all-
consents of any goveramenta] or other authority that are required to be obtained by it with respect to this 
Agreement or any Credit Support Document to which it is a party and wiil use all reasonable efforts to obtain 
any that may become necessary in the future. 

—£0} C^^^iyi£^//r^^?.0iwJt=\vili-^omn^v'--'r'-?t^"rrtHter,,Ql re(:?ir%er"tQ-T;v'th"?i'l-?,^,^licsbie-lsws and- orders -to-Vrhieb-
it may be subject if failure so to comply would materially impair its ability to perform its obligations under this 
Agreement or any Credit Support Document to which it is a party. 

(d) Tax Agreement, It will give notice of any fai Jure of a repr'ssezitafion made by it under Section 3(f) to be 
accurate and true promptly upon learning of such failure. 

(e) Payment of Stamp Tax. Subject to Section 11, it wiil pay any Stamp Tax levied or imposed upon it or 
in respect of its execution or performance of this Agreement by a jurisdiction in which it is incorporated, 
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organised, managed and confrolied, or considered to have its seat, or in which a branch or office through which 
it is acting for the purpose of this Agreement is locaisd ("Stamp Tax Jurisdiction") and will indemnify the other 
part)' against any Stamp Tax levied or imposed upon the otherparty or in respect of the other party's execution 
or performance of this Agreement by any such Stamp Tax Jurisdiction which is not also a Stamp Tax 
Jurisdiction with respect to the other part}', 

5, Events of Default R M Termination Events 

(a) Events of Default. The occunence at any time with respect to a part}' or, if applicable, any Credit 
Support Provider of such party or any Specified Entit}' of such party of any of Die following events constitutes 
an event of default (an "Event of Default") with respect to such party:-

(1) Failure to Pay or Deliver, Failure by the party to make, when due, any payment under this 
Agreement or deliver,' under Section 2(a)(i) or 2(e) required to be mads by it if such failure is not 
remedied on or before the third Local Business Day after notice of such failure is given to the party; 

(ii) Breach of Agreement. Failure by the party to comply with or perform an) agreement or 
obligation (other than an obligation to make any payment under this Agreement or deliver}' under 
Section 2(a) (i) or 2(e) or to give notice of a Termination Event or any agreement or obligation under 
Section 4(a)(7), 4(a)(iil) or 4(d)) to be complied with or performed by the parry in accordance with this 
Agreement if such failure is not icmedied on or before the thirtieth day after notice of such failure is 
given to the party; 

(iii) Credit Support Default. 

(l)Failure by tlie party or any Credit Support Provider of such pail}' to comply with or perform 
any agreement or obligation to be complied with or performed by it in accoi dance with any Credit 
Support Document if such iailure is continuing after any applicable grace period has elapsed; 

(2)the expiration or termination of such Credit Support Document or tlie failing or ceasing of 
such Credit Support Document to be in nil! force and effect for fbepurpose of this Agreement (in 
either case other than in accordance with its tenns) prior to the satisfaction of al! obligations of 
such party under each Transaction to which such Credit Support Document relates without the 
written consent of the other party; or 

(3) the party or such Credit Support Pi ovider disaffirms, disclaims, repudiates or rejects, in whole 
or in part, or challenges the validity of, such Credit Support Document; 

(iv) Misrepreseniaiion, A representation (ofherthan a representation under Section 3(e) or(f)) made 
or repeated or deemed to have been made or repeated by the party or any Credit Support Provider of 
such party in this Agreement or any Credit Support Document proves to have been incorrect or 

- -• misleading in any material respect when made or repeated or deemed to have been made er repeated; 

(v) Default under Specifleil Transaction, The party, any Credit Support Provider of such party or 
any applicable Specified Entity of such party (i) defaults under a Specified Transaction and, after 
giving effect to any applicable notice requirement or grace period, there occurs a liquidation of, an 
acceleration of obligations under, or an early termination of, that Specified Transaction, (2) defaults, 
after giving effect to any applicable notice requirement or grace period, in making gny payment or 
delivery due on the last payment, delivery or exchange date of, or any payment on ear!y tennination of, 
a Specified Transaction (or such default continues for at least three Local Business Days if-there is no 
applicable notice requirement or grace period) or (3) disaffirms, disclaims, repudiates or rejects, in 
\vhcle-c}^:r,-part7=s-Sp2c:5?d-Trsn5act:or:-(cvr-sac'h-ac 
empowered to operate it or act on its behalf); 

(vi) Cross Default. If "Cross Default is specified in the Schedule as applying to the patty, the 
occurrence or existence of (I) a defauitr event of default or other similar condition or event (however 
described) in respect of such party, any Q'edit Support Provider of such party or any applicable 
Specified Entity of such party under one or more agreements or instruments relating to Specified 
Indebtedness of any of them (individually or collectively) in an aggregate amount of notless than the 
applicable Threshold Amount (as specified in the Schedule) which has resulted in such Specified 

5 ISDA® 1992 



Indebtedness becoming, of becoming capable at such time of being deciared, due and payable undei 
such agreements or instruments, before it would otherwise lisve been due and payable or (2) a default 
by such party, such Credit Support Provider or such Specified Entit}' (individual')' or collectively) in 
making one or more payments on the due date thereof in an aggregate amount of not less than the 
applicable Threshold Amount under such agreements or instruments (after giving effect to any 
applicable notice requirement or grace period); — 

(vii) Bankruptcy. The party, any Credit Support Provider of such party or any applicable Specified 
Entity of such party.-

(3) is dissolved (other than pursuant to a consolidation, amalgamation or merger); (2) becomes 
insolvent or is unable to pay its debts or fails oi admits in writing its inability geneialiy to pay its 
debts as they become due; (3) makes a general assignment, anangement or composition with or 
for the benefit of its creditors; (4) institutes or has instituted against it a proceeding seeking a 
judgment of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law 
or otuer simuai ja>i' ̂ irccluig crcdiiors' rights, or a petirKm is presenteci tor its Wintimg-up yj 
liquidation, and, in the case of any such proceeding or petition instituted or presented against it, 
such proceeding orpetition (A) results in a judgment of insolvency or bankruptcy oi the entry of 
an order for relief or the making of an order for its winding-up or liquidation or (B) is not 
dismissed, discharged, stayed or restrained in each case within 30 days of the institution or 
presentation theieof, (5) has a resolution passed tor its winding-up, official management or 
liquidation (other than pursuant to a consolidation, amalgamaiion or merger); (6) seeks or 
becomes subject to the appointment of an administratoi, provisional liquidator, conservator, 
receiver, trustee, custodian oi other similar official for it or for all or substantially all its assets; 
(7) has a secured party take possession of all or substantially all its assets oi has a distress, 
execution, attachment, sequestration or other legal process levied, enforced or sued on or against 
all or substantially ail its assets and such secured party maintains possession, or any such process 
is not dismissed, discharged, stayed or restrained, in each case within 30 days thereafier; (8) 
causes or is subject to any event with respect to it which, under the applicable laws of any 
jurisdiction, has an analogous effect to any of the events specified in clauses (1) to (7j (mclusive); 
or (9) takes any action in furtherance of, oi indicating its consent to, approval of, or acquiescence 
in, any of the foregoing acts; oi 

(yin)Merger Without Assumption. The party or any Credit Support Provider of such patty' 
consolidates or amalgamates with, or merges with or into, or transfers all or substantially al! its assets 
to, another entity and, at the time of such consolidation, amalgamation merger or fransfer:-

(I)the resulting, surviving or transferee entity fails to assume al! the obligations of such party or 
such Credit Support Provider under this Agreement or any Credit Support Document to which it 
or its predecessor was a party by opeiation of law or pursuant to an agreement reasonably 
satisfactory to the other part}' to this Agi cement; or 

(2) the benefits of any Credit Support Document fail to extend (without the consent of the other 
party) to the performance by such icsulting, surviving or transferee entity of its obligations under 
this Agreement. 

(b) Termination Events, The occurrence at any time with respect to a party or, if applicable, any Credit 
Support Provider of such party or any Specified Entity of such party of any event specified below constitutes an 
Illegality if the event is specified in (i) below, a Tax Event if the event is specified in (ii) below or a Tax Event 
Upon Merger if tlie event is specified in (iii) below, and, if specified to bt applicable, a Credit Event 
ijp'OiriYLrui g&i ~ll uiC vvoHt JS~SpSviui$vi-pwrsUHiiI tO'̂ iYpft>oiOW~Gr QiriTTuuniuiiai^i^riiijiiSvivn ii-ycm u ULe'eycui jo 
specified pursuant to (v) below:-

(i) Illegality, Due to the adoption of, or any change in, any applicable lav/ after the date on which a 
Transaction is entered into, or due to the promulgation of, or any change in, the Interpretation by any 
court, tribunal or regulatory authority with competent jurisdiction of any applicable law after such date, 
it becomes unlawfiil (other than as a result of a breach by the party of Section 4(b)) for such party 
(which will be the Affected Party):-
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(3) to perform any absolute or contingent obligation to make a payment or delivery orto receive 
"-"" a payment or deliveiy in respect of such Transaction or to comply with-any other material 

piovision of this Agreement relating to such Transaction; or 

(2) to perform, or for any Qedit Support Provider of such party to perform, any contingent or 
other obligation which the party (or such Credit Support Pi ovider) has under any-Credit Support 
Document relating to such Transaction; 

(ii) Tax Event, Due to (x) any action taken by s taxing authority, or brought in a court of competent 
jurisdiction, on or after the date on which a Transaction is entered into (regardless of whether such 
action is taken or brought with respect to a party to (his Agreement) or (y) a Change in Tax Law, the 
party (which will be the Affected Party) will, or there is a substantial likelihood thai it will, on the next 
succeeding Scheduled Payment Date (1) be required to pay to the other party an additional amount in 
respect of an Indemnifiable Tax under Section 2(dXi)(4) (except in respect of interest under Section 
2(e), 6(d)(ii) or 6(e)) or (2) receive a payment from which an amount is required to be deducted or 
withheld for or on account of a Tax (exceot m resnect of interest under Section 2(e). C(d)(ii) or Gfe)) 
and no additional amount is required to be paid in respect of such Tax under Section 2(d)(iX4) (other 
than by reason of Section 2(d)(i)(4)(A) or (B)): 

(iii) Tax Event Upon Merger, The party (the "Bmdened Party") on the next succeeding Scheduled 
Payment Date will either (1) be requhed to pay an additional amount in respect of an Indemnifiable 
Tax under Section 2(d)(i)(4) (except in respect of interest under Section 2(e), 6(d)(ii) or 6(e)) or (2) 
receive a payment from which an amount has been deducted oi withheld for or on account of any 
Indemnifiable Tax in respect of which tlie otherparty is not required to pay an additional amount (other 
than by reason of Section 2(d)(i)(4)(A) or (B)), in either case as a result of a part)' consolidating or 
amalgamating with, or merging with or into, or transferring all or substantially al! its assets to, another 
entity (which will be the Affected Party') where such action does not constitute an event described in 
Section 5(a)(viii); 

(iv) Credit Event Upon Merger. If "Credit Event Upon Merger" is specified in the Schedule as 
applying to the party, such party' ("X"), any Credit Support Provider of X or any applicable Specified 
Entity of X consolidates or amalgamates with, or merges with oi into, or transfers all or substantially ail 
its assets to, another entity and such action does not constitute an event described in Section 5(aXviii) 
but the creditworthiness of the resulting, surviving or transferee entity is materially weaker than that of 
X, such Credit Support Provider or such Specified Entity, as the case may be, immediately prior to such 
action (and, in such event, X or its successor or transfeiee, as appropriate, will be the Affected Party), 
or 

(v) Addiliona! Termination Event. If any "Additional Termination Event" is specified in the 
Schedule or any Confirmation as applying, the occurrence of such event (and, in such event, the 
Affected Party or Affected Parties shall be as specified for such Additional Termination Event in the 
Schedule or such Confirmation).; 

(c) Event of Default and Illegality. If an event or circumstance which would otherwise constitute or give 
rise to an Event of Default also constitutes an Illegality, it will be freated as an Illegality and will not constitute 
an Event of Default 

6. Early Termination 

(a) Right to Terminate Following Event of Default. If at any time an Event of Default with respect to a 
party (the "Defeulting Party") has occurred and is then continuing, the otherparty (the "Non-defaulting Party")^ 

Q-u^ys aottGfeiu-thsBefexjitJHP Partv.sneciiMinp.the relevanttiYenf ot De-fc-Jitj-designate-
a day not earlier than the day such notice is effective as an Early Termination Date in respect of ail outstanding 
Transactions. If, however, "Automatic Early Tennination" is specified in the Schedule as applying to a party, 
then an Early Tennination Date in respect of al) outstanding Transactions will occur immediately upon the 
occurrence with respect to such party of an Event of Default specified in Section 5(aXvii)(l), (3), (5)r(6) or, to 
the extent analogous thereto, (8), and as of the time immediately preceding the institution of the relevant 
proceeding or the presentation of the relevant petition upon the occurrence with respect to such.party of an 
Event of Default specified in Section 5(a)(vii)(4) or, to the extent analogous thereto, (8), 
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(b) Right to Terminate Following Termination Event 

(I) Notice, If a Termination Event occurs, an Affected Party' will, prompt!)'upon becoming aware of 
if, notify the other party, specifying the nature of thatTerminaiion Event and each Affected Transaction 
and will also give such other information about that Termination Event as the other party may 
reasonably-require. 

(ii) Transfer to Avoid Termination Event. If eiiher an Illegality under Section 5(b)(i)( I) oi a Tax 
Event occurs and there is only one Affected Part}', oi if a Tax Event Upon Merger occurs and the 
Burdened Party is the Affected Party, the Affected Party will, as a condition to its right to designate an 
Early Termination Date under Section 6(b)(iv), use si! reasonable efforts (which will not requiresuch 
party to incur a loss, excluding immaterial, incidental expenses) to transfer within 20 days after it gives 
notice under Section 6(b)(i) all its rights and obligations under this Agreement in respect of tlie 
Affected Transactions to another of its Offices or Affiliates so that such Termination Event ceases to 
exist. 

If the Affected Party is not able to make such a transfer it will give notice to the other party to that 
effect within such 20 day period, whereupon the other party may effect such a transfer within 30 days 
after the notice is given under Section 6(b)(i). 

Amy such transfer by a party under this Section 6(b)(ii) will be subject to and conditional upon the prior 
written consent of the other party, which consent will not be withheld if such other party's policies in 
effect at such time would permit it to enter into transactions with the transferee onfhe terms proposed. 

(iii) Two Affected Parlies, If an Illegality under Section 5(b)(l)( I) or a Tax Event occurs and there are 
two Affected Parties, each party will use all reasonable efforts to reach agreement within 30 days after 
notice thereof is given under Section 6(b)(i) on action to avoid that Tennination Event. 

(iv) Right to Terminaie. Ift-

(1) a transfer under Section 6(b}(ii) or an agreement under Section 6(b)(iii), as the case may be, 
has not been effected with respect to all Affected Transactions within 30 days after an Anected 
Paity gives notice under Secfion 6(b)(i); or 

(2) an Illegality under Section 5(b)(i)(2), a Credit Event Upon Merger or an Additional 
Termination Event occurs, or a Tax Event Upon Merger occurs and the Burdened Party is not the 
Affected Party, 

either party in the case of an Illegality, the Burdened Patty' in the case of a Tax Event Upon Merger, 
any Affected Party in the case of a Tax Event or an Additional Tennination Event if there is more than 
one Affected Party', or the party which is not the Affected Patty' in the case of a Credit Event Upon 
Merger or an Additional Termination Event if there is only one Affected Part}' ma)', by not more than 
20 days notice to the other party' and provided that the relevant Tennination Event is then continuing, 
designate a day not earlier than the day such notice is effective as an Early Termination Date in respect 
of all Affected Transactions. 

(c) Effect ofDesignnllon. 

(i) If notice designating an Early Termination Date is given under Section 6(a) or (b), the Early 
Termination Date will occur on the date so designated, whether or not the relevant Event of DefauH -or 
Termination Event is then continuing. 

(ii) Upon the occurrence or effective designation of an Early Termination Date, no further payments 
or deliveries under Section 2(a)(i) or 2(e) in respect of the Terminated Transactions will be required to 
be made, but without prejudice to the other provisions of this Agreement. The amount, if any, payable 
in respect of an Early Termination Date shall be determined pursuant to Section 6(e), 

(d) Calculutlom. 
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(i) Statement. On or as soon as reasonably practicable following the occurrence of an Early 
Tennination Date, each praty will make the calculations on its part, if any, contemplated by Secfion 
6(e) and will provide to the otherparty a statement (3) showing, in reasonable detail, such calculations 
(including all relevant quotations and specifying an)' amount payable under Section 6(e)) and (2) 
giving details of the relevant account to wiiich any amount payable to it is to be paid. In the absence of 
written confinnation fiom the-source of a quotation obtained in determining a Market Quotation, the 
records of the party obtaining such quotation wil! be conclusive evidence of the existence and accuracy 
of such quotation. 

(ii) Payment Date. An amount calculated as being due in respect of any Early Termination Date 
under Section 6(e) will be payable on the da}' that notice of tlie amount payable is effective (in the case 
of an Eariy Tennination Date which is designated or occurs as a result of an Event of Default) and on 
the day which is two Local Business Days after the da) on which notice of the amount payable is 
effective (in the case of an Eariy Tennination Date which is designated as a result of a termination 
Event), SucJi amotint will be paid together with (to the extent permitted undei applicable law) interest 
thereon (befoie as well as after judgment) in the Termination Cunaicy, from (and mciuding) rhp" 
relevant Early Termination Date to (but excluding) the date such amount is paid, at the Applicable 
Rate. Such interest will be calculated on the basis of daily compounding and the actual number of days 
elapsed. 

(e) Payments on Early Termination. If an Early Termination Date occurs, the following provisions shall 
apply based on the parties' election in the Schedule of a payment measure, either "Market Quotation" or "Loss", 
and a payment method, either the "First Method" or the "Second Method". If the parties fad to designate a 
payment measure or payment method in the Schedule, it will be deemed that "Market Quotation" or tlie "Second 
Method", as the case may be, shall apply. The amount, if any, payable in respect of an Early Termination Date 
and detennined pursuant to this Section wiil be subject to any Set-off. 

(i) Events of Default. If the Early Tennination Date results from an Event of Default -

(1) First Method and Market Quotation. If the First Method and Market Quotation apply, the 
Defaulting Party will pay to the Non-defaulting Party the excess, if a positive number, of (A) the 
sum of the Settlement Amount (detennined by the Non-defaulting Party) m respect of the 
Teiminated Transactions and the Tennination Currency Equivalent of the Unpaid Amounts owing 
to tlie Non-defaulting Party over (B) the Termination Cunency Equivalent of the Unpaid 
Amounts owing to the Defaulting Party', 

(2) First Method and loss. If the First Method and Loss apply, the Defau king Party will pay to 
the Non-defaulting Party, if a positive number, the Non-defaulting Party's Loss m respect of this 
Agreement. 

(3) Second Method mid Market Qmlalion, If the Second Method-and Market Quotation apply, 
an amount will be payable equal to (A) the sum of the Settlement Amount (determined by the 
Non-defaulting Party) in respect of the Terminated Transactions and the Termination Currency 
Equivalent of the Unpaid Amounts owing to the Non-defaulting Party less (B) the Termination 
Currency Equivalent of the Unpaid Amounts owing to the Defaulting Party. If that amount is a 
positive number, the Defaulting Party will pay it to the Non-defaulting Party; if it is a negative 
number, the Non-defaulting Party will pay the absolute value of that amount to the Defaulting 
Party. 

(4) Second Method and Loss, If the Second Method and Loss apply, en amount will be payable 
eqtjal to the Non-defaulting Party'sLcss in respect of this Agreement. Fthat amount is a positive -

-=-_====__number,J;he_DefauIting I^rtyj.vill-paj'Jt JojtfeeJNon-dcfeuIting-^auy; ofit is amegative number" 
tlie Non-defaulting Party will pay the absolute value of that amount to the Defaulting Party. 

(ii) Termination Events, If the Early Tennination Date results from a Termination Bvent:-

(1) One Affected Party. Ifthereis one Affected Party, the amount payable will be detennined in 
accordance with Section 6(e)(i)(3 ), if Market Quotation applies, or Section 6(e)(i)(4), if Loss 
applies, except that, in either case, references to the Defaulting Party and to the Non-defaulting 
Party will be deemed to be references to the Affected Party and the party which is not the 
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Affected Party, respectively, and, if Loss applies and fewer than all the Transactions are being 
terminated. Loss shall be calculated in^specr of BU Terminated Transactions. 

(2) Two Affected Parties. If there are two Affected Pariies:-

(A) if Market Quotation applies, eadrparty wiil determine a Settlement Ainount in respect 
of the Terminated Transactions, and an amount will be payable equal to (I) the sum of (a) 
one-half of the difference between the Settlement Amount of the part)' with the higher 
Settlement Amount ("X") and the Settlement Amount of theparty with the lower Settlement 
Amount ("Y") and (b) the Termination Currency Equivalent of the Unpaid Amounts owing 
to X less (II) the Termination Currency Equivalent of the Unpaid Amounts owing to Y; and 

(B) if Loss applies, each part)' will determine its Loss in respect of this Agreement (or, if 
fewer than all the Transactions are being terminated, in respect of all Terminated 
Transactions) and an amount will be payable equal to one-half of the difference between the 
Loss of the party with the higher Loss r'X") and the Loss of the paiTv with the lower Loss 
(,rY"). 

If the amount payable is a positive number, Y will pay it to X; if it is a negative number, X will 
pay the absolute value of that amount to Y. 

(iii) Adjustment for Bankruptcy. In circumstances where an Early Termination Date occurs because 
"Automatic Eariy Tennination" applies in respect of a party, the amount determined under this Section 
6(e) wil] be subject to such adjustments as are appropriate and permitted by law to reflect an)' payments 
or deliveries made by one party to the other under this Agreement (and retained by such other party) 
during the period from the relevant Early Tennination Date to the date for payment detennined under 
Section 6(d)(il). 

(iv) Pre-Estimate. The parties agree that if Market Quotation applies an amount recoverable under 
this Section 6(e) is a reasonable pre-estimate of loss and not a penalty. Such amount is payable for the 
loss of bargain and the Joss of protection against future risks and except as otherwise provided in this 
Agreement neither party will be entitled to recover any additional damages as a consequence of such 
losses, 

7. Transfer 

Subject to Section 6(b)(ii)) neither this Agreement nor any interest or obligation in or under this Agreement may 
be hansferred (whether by way of security or otherwise) by either party without the prior written consent of the 
other part)', except that:-

(a) - - - a party may make such a transfer of this Agreement pursuant to a consolidation or amalgamation with, 
or merger with or into, or transfer of ail or substantially all its assets to, another entity (but without prejudice to 
any other right or remedy under this Agreement); and 

(b) a party may make such a transfer of all or any part of its interest in any amount payable to it from a 
Defaulting Paity under Section 6(e), 

Any purported transfer that is not in compliance with this Section will be void. 

8. Contractual Currency 

(a) Payment in the Contractual Currency, Each payment under this Agreement will be made in the 
relevant currency specified in this Agreement for that payment (the "Contractual Currency"). To the extent 
permitted by applicable Jaw, any obligation to make payments under this Agreement in the Contractual 
Currency will not be discharged or satisfied hy any tender in any currency other than the Contractual Currency, 
except to the extent such tender results in the actual receipt by the party to which payment is owed, acting in a 
reasonable manner and in good faith in converting the currency so tendered into the Contractual Currency, of 
the full amount in the Contractual Currency of all amounts payable in respect of this Agreement; If for any 
reason the amount in the Contractual Currency so received falls short of the ainount in the Contractual Currency 
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payable in respect of this Agreement, the party required to make the payment will, to the extent permitted by 
applicable law, immediately pay such additional amount in the Contractual Currency as rosy be necessaiy to 
compensate for the shortfall. If for any reason the amount in the Contractual Currency so received exceeds the 
amount in the Contractual Currency payable in respect of this Agreement, the paity' receiving the payment will 
refund promptly the amount of such excess. 

(b) Judgments, To the extent peimitf ed by applicable law, if any judgment or order expressed in a currency 
other than the Contractus} Currency is rendered (I) for the payment of any amount owing in respect of this 
Agreement, (ii) for the payment of any amount relating to any eariy termination in respect of this Agreement or 
(iii) in respect of a judgment or order of another court for the payment of any amount described in (i) or (ii) 
above, the party' seeking recovery, after recovery in full of the aggregate amount to which such party is entitled 
pursuant to the judgment or order, will be entitled to receive immediately from the other part}' the amount of any 
shortfall of the Contractual Currency received by such party as a consequence of sums paid in such other 
currency and will refund promptly to the other party any excess of the Contractual Cunency received by such 
party as a consequence of sums paid in such other currency if such shortfall or such excess arises or results fiom 
any variation between the rate of exchange at which the Contractual Currency is convertrd inin the currency of 
the judgment or order for the purposes of such judgment or order and the rate of exchange at which such paity is 
able, acting in a reasonable manner and in good faith in converting the currency received into the Contractua) 
Currency, to purchase the Contractual Currency with the amount of the cunency of the judgment or order 
actually leceived by such part)'. The term "rate of exchange" Includes, without limitation, any premiums and 
costs of exchange payable in connection with the purchase of or conversion into the Contractual Currency. 

(c) Separate Indemnities. To the extent permitted by applicable law, these indemnities constitute separate 
and independent obligations from the other obligations Ln this Agreement, will be enforceable as separate and 
independent causes of action, will apply notwithstanding any indulgence granted by the paity' to which any 
payment is owed and will not be affected by judgment being obtained or claim or proof being made for an)' 
other sums payable in respect of this Agreement, 

(d) Evidence of Loss, For tlie puipose of this Section 8, it will be sufficient for a party to demonstrate that 
it would have suffered a Joss had an actual exchange or purchase been made. 

9. Miscellaneous 

(a) Entire Agreement. This Agieement constitutes the entire agreement and understanding of the parties 
with respect to its subject matter and supei sedes all oral communication and prior writings with respect thereto, 

(b) Amendments. No amendment, modification or waiver in respect of this Agreement will be effective 
unless in wiiting (including a writing evidenced by a facsimile transmission) and executed by each of the parties 
or confirmed by an exchange of telexes or electronic messages on an electronic messaging system, 

(c) ^ Survival of Obligations, Without prejudice to Sections 2(aXiii) and 6(c)(ii), the obligations of the 
parties under this Agreement will survive the termination of any Transaction, 

(d) Remedies Cumulative, Except as provided in this Agreement, the rights, powers, remedies and 
privileges provided in this Agreement are cumulative and not exclusive of any rights, powers, remedies and 
privileges provided by Jaw. 

(e) Counterparts and Confirmations, 

(i) This Agreement (and each amendment, modification and waiver in respect of it) may be executed 
and delivered in counterparts (including by facsimile transmission), each of which will be deemed an __ 
orieina' =J~- • ~ 

(ii) The parties intend that they are legally bound by the terms of each Transaction from the moment 
they agree to those terms (whether orally or otherwise). A Confirmation shall be entered into as soon as 
practicable and may be executed and delivered in counterparts (including by facsimile transmission) or 
be created by an exchange of telexes or by an exchange of electronic messages on an electronic 
messaging system, whicii in each case will be sufficient for all purposes to evidence a binding 
supplement to this Agreement, The parties will specify therein or through another effective means that 
any such counterpart, telex or electronic message constitutes a Confirmation, 
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----= (f) No -Waiver of Rights. A failure or delay in exercising any right, power 01 privilege in respect of this 
Agreement will not be presumed to operate as a waiver, and a single or pgrtia! exercise of any right, power or 
privilege will not be presumed to preclude any subsequent or further exercise, of that right, power or privilege 
or the exei cise of any other right, power or p; i vilege. 

(g) Ilendsngs. The headings used in teis Agreement are for convenience of reference only and are not 
to affect the construction of or to be taken into consideration in interpreting this Agreement, 

10. Offices; Mulfibrandi Parties 

(a) If Section 10(a) is specified in the Schedule as applying, each party that enters into a Transaction 
through an Office other than its head or home office represents to the other party' that, notwitlistanding tlie place 
of booking office or jurisdiction of incorporation or organisation of such patty', the obligations of such part)' are 
the same as if if had entered into the Transaction through its head or home office, Tnis representation will be 
deemed to be repeated by such party on each date on which a Trgnsaction is entered into. 

(b) Neither part)' may change the Office through which it makes and receives payments or deliveries for the 
purpose of a Transaction without the prior written consent of the other party. 

(c) If a party is specified as a Muitibranch Party in the Schedule, such MuJn'bi anch Part)' may make and 
receive payments or deliveries under any Transaction through any Office listed in the Schedule, and the Office 
through which it makes and receives payments or deliveries with respect to a Transaction will be specified in the 
relevant Confiimation. 

31. Expenses 

A Defaulting Party will, on demand, indemnify and hold harmless the other party for and against ail reasonable 
out-of-pocket expenses, including legal fees and Stamp Tax, incurred by such othei party' by reason of tlie 
enforcement and protection of its nghts undei this Agreement or any Credit Support Document to which the 
Defaulting Party is a paity or by reason of the early tennination of any Transaction, including, but not limited to, 
costs of collection. 

12. IN'of ices 

(a) Effectiveness, Any notice or other communication in respect of this Agreement may be given in any 
manner set forth below (except that a notice or othei communication under Section 5 oi 6 may not be given by 
facsimile transmission or electronic messaging system) to the address or number or in accordance with the 
electronic messaging system details provided (see the Schedule) and will be deemed effective as indicated,-

(i) if in writing and delivered in person or by courier, on the date it is delivered; 

(ii) if sent by telex, on the date the recipient's answerback is received; 

(iii) if sent by facsimile transmission, on the date that transmission is received by a responsible 
employee of tlie recipient in iegible form (it being agreed that the burden of proving receipt will be on 
the sender and will not be met by a transmission report generated by the sender's facsimile machine); 

- - (iv) if sent-by-certified or registered mail (airmail, if overseas) or the equivalent (return receipt 
requested), on the date that mail is delivered or its delivery is attempted; or 

(v) -ifsent by-electronic messaging system, on thg_dt]tei.haireiectronic messageis:received,r ~ 

unless the date of that delivery (or attempted deliver)') or that receipt, as applicable, is not a Local Business Day 
or that communication is delivered (or attempted) or received, as applicable, after the close of business on a 
Local-Business Day, in which case that communication shall be deemed given and effective-s-r. the first 
following day that is a Local Business Day. 

(b) Change of Addresses. Either party may by notice to the other change the address, telex or facsimile 
number or eJectronic messaging system details at which notices or other communications are to be given to it. 
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13. Gover,-;?tgL.flwand Jumdicfion -

(a) Governing Law. This Agreement will be governed by and construed in accordance with the Jaw 
specified in the Schedule. 

(b) Jurisdiction. With respect to any suit, action or proceedings relating to this Agreement 
("Proceedings"), each party' irrevocably:-

(i) submits to the jurisdiction of the English courts, if this Agreement is expressed to be governed by 
English law, or to the non-exclusive jurisdiction of the courts of the State of New York and the United 
States District Court located in the Borough of Manhattan in New York Ciiy, if this Agreement is 
expressed to be governed by the Jaws of the State of New Yoik; and 

(ii) waives any objection which it may have at any time to the laying of venue of any Proceedings 
brought in any such court, waives any claim that such Proceedirgs liave been brought In an 
inconvenient forum and further waives the right to object, with respect to such Pi oceedings, that such 
court docs not have any jurisdiction over such party. 

Nothing in this Agieement precludes either party from bringing Proceedings in any other jurisdiction (outside, if 
this Agreement is expressed to be governed by English law, the Contracting States, as denned in Section J (3) of 
the Civil Jurisdiction and Judgments Act 1982 or any modification, extension or re-enactment thereof for the 
time being in force) nor will the bringing of Proceedings in any one or more jurisdictions preclude the bringing 
of Proceedings in any other jurisdiction 

(c) Service ofprocess. Each patty' irrevocably appoints the Process Agent (if any) specified opposite its 
name in the Schedule to receive, for it and on its behalf, sen'ice ofprocess in any Proceedings. If for any reason 
any party's Process Agent is unable to act as such, such party will promptly notify the other party and withiii30 
days appoint a substitute process agent acceptable to the otherparty, Theparties irrevocably consent to service 
ofprocess given in the manner provided for notices in Section 12, Nothing in this Agreement will affect the 
right of either party to serve process in any other manner permitted by law. 

(d) Waiver of Immunities, Each part)' irrevocably waives, to the fullest extent permitted by applicable Jaw, 
with respect to itself and its revenues and assets (iirespective of their use or intended use), all immunity on the 
grounds of sovereignty or other similar grounds from (I) suit, (ii) jurisdiction of any court, (iii) relief by way of 

; injunction, order for specific performance or for recovery of property, (iv) attachment of its assets (whether 
j before or after judgment) and (v) execution or enforcement of any judgment to which it or its revenues orassefs 

might otherwise be entitled in any Proceedings in the courts of any jurisdiction and irrevocably agrees, to the 
extent permitted by applicable law, that it wiil not claim any such Immunity in any Proceedings. 

14. Definitions 

As used in this Agreement;-

"Additional Termination Event" has the meaning specified in Section 5(b). 

"AffectedParty" has the meaning specified in Section 5(b), 

"AffectedTransactions" means (a) with respectto any Tennination Event consisting of an Illegality, Tax Event 
or Tax Event Upon Merger, all Transactions affected by the occurrence of such Tennination Event and (b) with 
respect to any other Termination Event, ail Transactions. 

"Affiliate" means, subject to the Schedule, in relation to any person, any entity controlled, directly or indirectly, 
by the person, any entity that controls, directly or indirectly, the person or any entity directly or indirectly under 
common contiol with the person. For this purpose, "control" of any entity or person means ownership of a 
majority of the voting power of the entity or person. 

"Applicable Pate" means:-
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(a) in tespecf of obligations payable or deliverable (or which would have been but for Section 2(a)(iii)) by 
a Defaulting Party', the Default Ratt'-

(b) in respect of an obligation to pay an amount under Section 6(e) of either paity from and after the date 
(detennined in accordance with Section 6(d)(il)) on which that amount is payable, the Default Rate; 

(c) _ in respect of all other obligations payable or deliveiabie (or wiiich would have been but for Section 
2(a)(iii)) by a Non-defaulting Part)', the Non-default Rate; and 

(d) in all other esses, the Termination Rate. " .. 

"BurdenedParty" has the meaning specified in Section 5(b), 

"Change in Tax Law" means the enactment, promulgation, execution or ratification of, or any change in or 
amendment to, any law (or in the application or official interpretation of any law) that occurs on or after the date 
on which the relevant Transaction is entered into. 

"consent"includes a consent, approval, action, authorisation, exemption, notice, filing, registration or exchange 
control consent. 

"CreditEvent Upon Merger" has the ineaning specified In Section 5(b). 

"Credit Support Document" means any agieement or instrument that is specified as such in this Agreement. 

"Credit Support Provider" h&s the meaning specified in the Schedule. 

"Default Rate" means a rate per annum equal to the cost (without proof 01 evidence of any actual cost) to the 
relevant payee (as certified by it) if it were to fimd or of fiinding the relevant amount plus 1% per annum, 

"Defaulting Party" has tlie meaning specified in Section 6(a). 

"Early Termination Date" means the date determined in accordance with Section 6(a) or 6(b)(iY). 

"Event of Default" has the meaning specified in Section 5(a) and, if applicable, in the Schedule, 

"Illegality"has the meaning specified in Section 5(b). 

"Indemnifiable Tax" means any Tax othei' than a Tax that would not be imposed in respect of a payment undei 
this Agreement but for a present or formej connection between the jurisdiction of the government or taxation 
authority imposing such Tax and the recipient of such payment or a person related to such recipient (including, 
without limitation, a connection ai ising from such recipient oi related person being or having been a citizen or 
resident of such jurisdiction, or being or having been organised, present or engaged in a trade or business in 
such jurisdiction, or having or having had a permanent establishment or fixed place of business in such 
jurisdiction, but excluding a connection arising solely from such recipient or related person having executed, 
delivered, performed its obligations or received a payment under, or enforced, this Agreement or a Credit 
Support Document). 

"law" includes any treaty. Jaw, rule or regulation (as modified, in tlie case of tax matters, by the practice of any 
relevant governmental revenue authority) and "lawful" and "unlawful" will be construed accoidingly. 

"Local Business Day "means, subject to the Schedule, a day on which commercial banks are open for business 
=(acla#igJLea!mKSJn4S^ei^^ 

Section 2(a)(i), in the pJace(s) specified in the relevant Confinnation or, if not so specified, as otherwise agreed 
by the parties in writing or determined pursuant to provisions contained, or incorporated by reference, in this 
Agreement, (b) in relation to any other payment, in the place where the relevant account is located and, if 
different, in the principal financial centre, if any, of the currency of such payment, (c) in relation to any notice 
or other communication, including notice contemplated under Section 5(a)(i), in the city specified in the address 
for notice provided by the recipient and, in the case of a notice contemplated by Section 2(b), in thepiace where 
the relevant new account is to be located and (d) in relation to Section 5(a)(v)(2), in the relevant locations for 
performance with respect to such Specified Transaction. 
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"Loss" means, with respect to this Agreement or one ofmore Terminated Transactions, as the case may be, and 
a party, the Termination Currency Equivalent of an amount thatparty reasonably determines in good faith to be 
its total losses and costs (or gain, in which case expressed as a negative number) in connection with this 
Agreement or that Terminated Transaction or group of Tenninated Transactions, as the case may be, including 
any loss of bargain, cost of funding or, at the election of suchparty but without duplication, loss or cost incurred 
as a result of its terminsting, liquidating, obtaining or reestablishing any hedge or related trading position (or 
any gain resulting from any of them). Loss includes losses and costs (or gains) in respect of any payment or 
delivery rsquii ed to have been made (assuming satisfaction of each applicable condition precedent) on or befoi e 
the relevant Early Tennination Date and not made, except, so as to avoid duplication, if Section 6(e)(i)(l) or (3) 
or 6(e)(ii)(2)(A) applies. Loss does no! include a party's legal fees and out-of-pocket expenses refeired Jo under 
Section 11, A party will detennine its Loss as of the relevant Eariy Termination Date, or, if that is not 
reasonably practicable, as of tire earliest date thereafter as is reasonably practicable. A patty may (but need not) 
determine its Loss by reference to quotations of relevant rates or prices from one or more leading dealers in the 
relevant markets. 

"Market Quotation" means, with respect to one or more Tenninated Transactions and a party making the 
determination, an amount determined on the basis of quotations from Reference Market-makers, Each quotation 
wiil be for an amount, if any, that would be paid to suchparty (expressed as a negative number) or by such party' 
(expressed as a positive number) in consideration of an agieement between such pat ty (taking into account any 
existing Credit Support Document with respect to tlie obligations of such party) and the quoting Refeience 
Market-maker to enter into a transaction (the "Replacement Transaction") that would have tlie effect of 
preserving for such party' the economic equivalent of an}' payment or delivery (whether the underlying 
obligation was absolute or contingent and assuming the satisfaction of each applicable condition precedent) by 
the parties under Section 2(a)(i) in respect of such Tenninated Transaction or group of Terminated Transactions 
that would, but for the occutxence of the relevant Early Terminaf ion Date, have been required after that date. For 
this purpose. Unpaid Amounts in respect of the Terminated Transaction or group of Tenninated Transactions 
are to be excluded but, without limitation^ any payment or deliver)' that would, but for the relevant Early 
Tennination Date, have been required (assuming satisfaction of each applicable condition precedent) after that 
Early Tennination Date is to be included. TJie Replacement Transaction would be subject to such 
documentation as such party and the Reference Market-maker may, in good faith, agree. The party making the 
determination (or its agent) will request each Reference Market-maker to provide its quotation to the extent 
reasonably practicable as of the same day and time (without regard to different time zones) on or as soon as 
reasonably practicable after the relevant Early Tennination Date. The day and time as of which those quotations 
ai e to be obtained will be selected in good faith by the party obliged to make a determination tinder Section 6(e), 
and, if each party is so obliged, after consultation with the other. If more than three quotations are provided, die 
Market Quotation will be the arithmetic mean of the quotations, without regaid to the quotations having the 
highest and lowest values. If exactly three such quotations are provided, the Market Quotation will be the 
quotation remaining after disregarding the highest and lowest quotations. For this purpose, if more than one 
quotation has the same highest value or lowest value, then one of such quotations shall be disregarded. If fewer 
than three quotations are provided, it will be deemed tJiat the Market Quotation in respect of such Tenninated 
Transaction or group of Terminated Transactions cannot be determined, 

"Non-defaultRate"'means a rate per annum, equal to the cost (without proof or evidence of any actual cost) to 
the Non-defaulting Party (as certified by it) if it were to fund the relevant amount. 

"Non defaulting Party" has the meaning specified in Section 6(a). 

"Office" means a branch or office of a party, which may be such party's head or home office. 

"Potential Event cf Default" means any event whichujyith the givingofnotice_oHheJaase„Qf time or botly 
-would consiiirite^anEVennyf Default? = = 

"Reference Murket-maliers" means four leading dealers in the relevant market selected by the party 
determining a Market Quotation in good faitli (a) from among dealers of the highest credit standing which 
satisfy all the criteria that such party applies generally at the time In deciding whether to offer or to make an 
extension of credit and (b) to the extent practicable, from among such dealers having an office in the same city, 

"Relevant Jurisdiction" means, with respectto a party, the jurisdictions (a) in which the party is Incorporated, 
organised, managed and controlled or considered to have its seat, (b) where an Office through which the party is 
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acting for purposes of this Agreement is located, (c> in which the party executes this Agreement and (d) in 
relation to any payment, from or through which such payment is made. 

"ScheduledPayment Date"'means a date on whicii a payment or delivery is to be made under Section 2(a)(i) 
with respect to a Transaction. 

"Set-off means set-off, ofiset, combination of accounts, right of retention or withholding or similar right or 
requirement to which the payer of an amount under Section 6 is entitled or subject (whether arisingunder this 
Agreement, another contract, applicable law or otherwise) that is exercised by, or Imposed on, such payer. 

"Settlement Amount" means, with respect to a party and an)- Earl)- Tennination Date, the sum of:-

(a) _ the Termination Currency Equivalent of the Market Quotations (whether positive or negative) for each 
I emunated Transaction or group of Teiminated Transactions for which a Market Quotation is detennined; and 

(b) _ such party's Loss (whether positive or negative and without reference to any Unpaid Amounts) for each 
iemunated Transaction or group of Tenninated Tiansactions for which a Market Quotation cannot be 
determined or would not (in the reasonable belief of the party making the determination) produce a 
commercially reasonable result. 

"Specified Entity" has the meanings specified in the Schedule. 

"SpecifiedIndebtedness " means, subject to the Schedule, any obligation (whether present or future, contingent 
or otherwise, as principal or surety or otherwise) in respect of borrowed money. 

"Specified Transaction" means, subject to tlie Schedule, (a) any transaction (including an agreement with 
respect thereto) now existing or hereafter entered into between one party to this Agreement (or any Credit 
Support Provider of such party or any applicable Specified Entity of such party') and the other party' to this 
Agreement (or any Credit Support Provider of such other party or any applicable Specified Entity of such other 
party') which rs a rate swap transaction, basis swap, forward rate transaction, commodity swap, commodity 
option, equity or equity index swap, equity or equity index option, bond option, interest rate option, foreign 
exchange transaction, cap transaction, floor transaction, collar transaction, cunency swap transaction, 
cross-currency rate swap transaction, cunrency opt ion or any other similar transaction (including any option with 
respect to any of these transactions), (b) any combination of these transactions and (c) any other transaction 
identified as a Specified Transaction in this Agreement or the relevant confirmation, 

"Stamp Tax" means any stamp, registration, documentation or similar- tax. 

"Tax" means any present or future tax, Jevy, impost, duty, charge, assessment or fee of any nature (including 
interest, penalties and additions thereto) that is unposed by any government or other taxing authority in respect 
of any payment under this Agreement other than a stamp, registration, documentation or similar ty.x. 

"Tax Event" has the meaning specified in Section 5(b). 

"Tax Event Upon Merger" has the meaning specified in Section 5(b). 

"Terminated Transactions" means with respect to any Early Termination Date (a) if resulting fiom a 
Termination Event, all Affected Transactions and (b) if resulting fiom an Event of Default, all Transactions (in 
either case) in effect immediately before the effectiveness of the notice designating that Early Tennination Date 
(or, if "Automatic Early Termination" applies, immediately before that Early Tennination Date). 

"Tennination Currency" has the meaning specified in the Schedule. " 

''Termination Currency^ Equivalent" means, in respect of any amount denominated in the Termination 
Currency; such TerminsfLon Currency amount and, in respect of any amount denominated in a currency other 
than the Tennination Currency (the "Other Currency"), the amount in the Tennination Cun-ency determined by 
the party making the relevant determination as being required to purchase such amount of such Other Currency 
as at the relevant Eariy Termination Date, or, if the relevant Market Quotation or Loss (as the case may be), is 
determined as of a later date, that later date, with the Tennination Currency at the rate equal to the spot 
exchange rate of the foreign exchange agent (selected as provided below) for the purchase of such Other 
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Cun-ency with the Termination Currency at or about 11:00 a.m. (in th&pity in which such foreign exchange 
agent is located) on such date as would be customary for the determination of such a rate foi the puichase of 
such Other Currency for value on the relevant Early Termination Date or that later date. The foreign exchange 
agent will, if only one party is obliged to make a determination under Section 6(e), be selected in good faith by 
that paity and otherwise will be agreed by the parties, 

"Termination Event" means an Illegality, a.Tas Event or a Tax Event Upon Merger or, if specified to be 
applicable, a Credit Event Upon Merger or an Additional Termination Event, 

"Termination Rate" means a rateper annum equal to tire arithmetic mean of the cost (without proof or evidence 
of any actual cost) to each party (as certified by such party) if it were to fimd or of fiinding such amounts. 

"Unpaid Amounts" owing to any party means with respect to an Early Termination Date, the aggregate of (a) in 
respect of all Terminated Transactions, the amounts that became payable (or that would have become payable 
but for Section ZraViif)) to such party under Section 2(s)(I) on or prior to such Early Termination Date and 
which remain unpaid as at such Early Tennination Date and (b) in respect of each Teiminated Transaction, for 
each obligation under Section 2(a)(i) which was (or would have been but for Section 2(a)(iii)) required to be 
sett led by delivery to such party on or prior to such Early Termination Date and which has not been so settled as 
at such Early Termination Date, an amount equal to the fair market value of that which was (or would have 
been) required to be delivered as of the originally scheduled date for delivery, in each case together with (to the 
extent permitted under applicable law) interest, in the currency of such amounts, from (and including) the date 
sucli amounts or obligations were or would have been required to have been paid or perfonned to (but 
excluding) such Eariy Termination Date, at the Applicable Rate. Such amounts of mteiest will be calculated on 
the basis of daily compounding and the actual number of days elapsed. TJie fair market value of any obligation 
referred to in clause (b) above shall be reasonably determined by the part)' obliged to make the determination 
under Section 6(e) or, if each part)' is so obliged, it shall be tlie aveiage of the Termination Currency 
Equivalents of the fair market values reasonably detennined by both parties. 

IN WITNESS WHEREOF the parties have executed this document on the respective dates specified below with 
effect from the date specified on the first page of this document. 

COMERICA BANK OCEAN 4660, LLC 

By:. 
Name: Greg Yovan 
Title: Vice President 
Date: January 25,2008 
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SCHEDULE to the 1992 Master Agieement 
(Multicurrency-Cross Border) 
Dated as of January 25,2008 

between COMERICA BANK and OCEAN 4660, LLC, 
('Tarty A") ('Tarty B") 

Par t i 
Termination Provisions 

In this Agreement: 

(a) "Specified Entity" means in relation to Party' A - NOT APPLICABLE, and in relation to Party 8 
- Affiliates. 

\-/ ngspccitiCu in o&Cuon it Oi uns /igrecmem. 

(c) The "Cross Default" provisions of Section 5(a)(vl) will apply not to Party' A and will apply to 
Party' B. 

"Specified Indebtedness" will have the meaning specified in Section 14 except that such term 
shall not include obligations in respect of deposits received in the ordinary course of a party's 
banking business. 

"Tlireshold Amount" means: 
with respect to Party A - not applicable. 
with respect to Party B - an amount equal to U.S. 510,000, 

(d) The "Credit Event Upon Merger" provisions of Section 5(b)(iv) will apply to Party A and to 
Party B. 

(e) Tlie "Automatic Early Termination" provision of Section 6(a) will only apply to Party' A and 
to Part)' B if the laws of a jurisdiction other than the Jaws of the United States applies to this 
Master Agreement, the Ciedit Support Annex, or the collateral under the Credit Support Annex. 

(f) Payments on Early Termination for the purpose of Section 6(e) of this Agreement - Second 
Method and Market Quotation will apply. 

(g) "Termination Currency" means United States Dollars. 

(h) Addifionfll Terminsfion Evrat means in iclation to Party A - NOT APPLICABLE, and in 
relation to Party B - each of the following events; (1) Party A may, at its sole discretion, 
terminate this Agreement or any Specified Transaction, by giving five (5) days prior written 
notice to Party' B which notice shall specify tlie Early Termination Date; or (ii) ifParty A deems 
itself insecure, believing hi good feith that the prospect of payment under, or performance of, tliis 
Agreement or any Specified Transaction is materially impaired or Party A fears deterioration, 
removal or waste of any of the collateral under any Credit Support Documents, then Party A 
may, at its sole discretion, provide written notice of tennmation of this Agreement or any 
Specified Transaction to Party B which notice shall specify the Early Tennination Date. In case 
of any Additional Termination Event under this Section 1(h), each partywili be considered aii__ 
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(i) Section 5(b)(iv) is heieby deleted in its entirety and ieplaced by the foi owme. 

"Ciedit Event Upon Merger: If "Ciedit Event Upon Merger" is specified in tlie Schedule as 
applying to the part)', such party ('DC"), any Credit Support Provider ofX or any applicable 
Specified Entity of X consolidates or amalgamates with, or merges with or into, or all or 
substantially all its assets and/or voting stock is transfer!ed to or comes under the practical, 
benefrial, or effective control of, another entity, or reorganizes, incorporates, reincorpoiates, or 
reconstitutes into or as, another entity and such ecfion does not constitute an event described in 
Secfion 5(a)(viii) but the creditworthiness of the resulting, surviving-or transferee entit}' is 
materially weaker than that of X, such Credit Support Pi ovider or such Specified Entity, as the 
case may be, immediately prioi to such action (and, in such event, X or resulting entity, or its 
successor or transferee, as appropriate, will be the Affected Party) (for purposes hereof, if 
Moody's Investors Service, Inc. ("Moody's") or Standard and Poor's Corporation ("S&P") 
maintains a Jong tenn unsubordinated debt rating of the party', materially weaker means below 
Baa2 by Moody's and BBB by S&P);" or 

(j) Section 5(a)(vJi)(l) is hereby nmended by inserting after the word "amalgamation" the foUowJi g 
words: ", transfer, reorganization, incorporation, reincorporation, reconstitution,". 

(k) Secfion 5(a)(viii) is hereby amended by deleting and replacing, in its entirety, the intioductory 
paragraph by the following: 

"The party or any Credit Support Provider of such party' consolidates or amalgamates with, or 
merges into, or all or substantia Hy all its assets and/or voting stock is transferred to or comes 
under the practical, beneficial, or effective control of, another entity, 01 reorganizes, 
incorporates, reincorpoiates, or reconstitutes into or as, another entity and, at the time of such 
consolidaf ion, amalgamation, merger, transfer, reorganization, incorporation, reincorporation, or 
reconstitution:" 

Part 2 
Tax Representations 

(a) Payer Tax Representfifiosis. For the purpose of Section 3(e), each party, foi itself represents 
that it is not required by any applicable law, as modified by tlie practice of any relevant 
govemniental revenue authority, of any Relevant Jurisdiction to make any deduction or 
withholding for or on account of any Tax fiom any payment (other than interest under Section 

3 2(e) or 6(d)) to be made by it to the other party under this Agreement. 

In making this representation, each Party is relying on: 

(i) the accuracy of any representation made by tlie other party pursuant to Section 3(f); 

(ii) the satisfaction of the agreement of the othei party contained in Section 4(a)(i) or 
Section 4(a)(iii) and the accuracy and effectiveness of any document provided by tlie 
other party pursuant to Section 4(a)(i) or Section 4(a)(iii); and 

(iii) the satisfaction of the agreement of the other party contained in Section 4(d), 

provided that it shall not be a breach of this representation where reliance is placed on clause (il) 
and the other party does not deliver a form or document under Section 4(a)(iii) by reason of 
material prejudiceJo its legaLorxornmercie! position, 

(b) Payee Tax Representations. For the purpose of Section 3(f), Party A represents that it is a 
banking association organized under the law of the State of Texas, 

(c) Payee Tax Representations; For the purpose of Section 3(f), Party B represents that it is a 
limited liability company organized under the Jaw of the State of Michigan. 
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- Part3 
Agreement to Deliver Documents 

For the purpose of Secfion 4(a)' 

(a) ^ Tax forms, documents or certificares to be delivered are: None 

(b) Other documents to be delivered are: 

Party 
required 
to deliver 
document 

Party A 
and Party' B 

Form/Document/Certificate 

Party A 
and Party £ 

Evidence reasonably satisfactory in form and 
substance to the other party' as to the names, 
true signatures, and authority of its officers 
and officials signing this Agreement or any 
Confinnation 

A copy of the annual report for such party 
containing audited or certified financial 
statements for the most recently ended 
financial year prepared and audited or 
certified in accordance with accounting 
principles, standards (if applicable) and 
practices generally accepted and consistently 
applie-d in accordance with the laws of such 
party's jurisdiction of incorporation or 
organization together with the related 
auditor's or accountants' reports and 
approvals (as the case may be) 

Date by which 
to be delivered 

Upon execution 
of this 
Agreement and, 
if requested, 
upon execution 
of any 
Confinnation 

As soon as 
publicly 
available 

Covere< 
by 
Secfion 
3(d) 

Yes 

Yes 

(a) 

Part 4 
Miscellaneous 

Addresses for Notices, Tor the purpose of Section J2(a) of this Agreement: 

Address for notices or communications to Party A: 

Address; Comerica Bank, Oaktec Office Center 
3551 Hamlin Road, MC 7272 
Auburn Hi!!s,-Michigan 48326 

Attention: Global Capital Market Operations 

Facsimile No. 248/371-6797 Telephone No: 248/371-6796 

Address for notices or communications to Party B: 
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Address: 30800 Woodward Bloomfield Hills, MI 48301 

(b) 

(c) 

(d) 

Authorized 
Signer: Hanna Karcho 
Phone § 248.645.5400 
Fax^: 24S.645.5015 
Email: hkarcho@yahoo.com 

Offices, The provisions of Secfion 10(a) will apply to this Agreement 

Muitibranch Party, For the puipose of Section 10(c) of this Agreement: 

Party A is not a Muitibranch Party. 

Party B is not a Muitibranch Pflrty 

Calculation Agent. The Calculation Agent is Party A. 

(f) 

r ^ c P u p p D r t Oocnment: Credit Support Document is not applicable in relation to Party A. 
Credit Support Document is applicable in relation to Party B and shall mean Letter Agreement 
dated January ,, 200S, Security Agreement (All Assets) dated January 3, 2008, Continuing 
CoUateral Mortgage dated January 3, 2008, Guaranty by Hanna Karcho-Polselli, Guaranty by 
Remo Polselli. Additional!)', Credit Support Documents includes each agreement and 
instrument, now or hereafter existing, of any kind or nature which secures, guarantees or 
otherwise provides direct or indirect assurance of payment or performance of any existing o> 
mture obligation of Party B under this Agreement, made by or on behalf of any person or entity 
(including, without limiting the generality of the foregoing, any credit or loan agreement note 
reimbursement agi eement, security agreement, mortgage, pledge agreement, assignment of rents 
or any other agreement or instrument granting any lien, security interest, assignment, charge or 
encumbrance to secure any such obligation, any guaranty, suretyship, letter of credit or 
subordination agreement relating to any such obligation and any other financial support 

Aff i les ^ t 0 P a r t y B 0 r a n y C r e d i t S U P P O r t P r o v i d e r ) 'm f a v o r o f Par ty A ^ any of its 

Security: Party B agrees that the security interests in collateral granted to Party A under the 
foregoing Credit Support Documents shall secure the obligations of Party B to Party' A under this 
Agreement, To further secure the obligations of Party B under this Agreement, Party A may at 
any time without prior notice or demand set off against any credit balance or deposit account 

- maintained with Part)' A by Party B or any of its Affiliates, all or any part of the Party B's 
obligates hereunder. Party B hereby grants to Party' A a security interest in and lien on any such 
deposit accounts, credit balance or other money. 

Credit Support Provider: Credit Support Provider is not applicable in relation to Party A. 
credit Support Provider is applicable in relation to Party B and means Hanna Karcho-Polselli, 
Kemo Polselli and any other person or entity (other than Party B) that now or hereafter secures, 
guarantees or otherwise provides direct or indirect assurance of payment or performance of any 
existing or future obligation of Party B under this Agreement or any Credit Support Document. 

(g) w l ^ ' f i " g J ^ - J? j . s Agreement will be governed by and construed in accordance with the 
laws of the State of Michigan (without reference to choice of law doctrine). 

00 thS SiZ^T™^(ii) ofSection 2(c) ofthis Agreement W'1J not R p p i > ' f r o n i 

(i) "Affiliate" will have the meaning specified in Section i 4 of this Agreement. 
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Parts 
Oilier Provisions 

(a) ISDA Defrnifions. The 2000 ISDA Definitions (the "2000 Definitions"), as published by the 
Internationa! Swaps and Derivatives Association, Inc, ("ISDA"), and the 1998 FX and Currency 
Option Definitions (the "FX Definitions" and together with the 2000 Definitions, the 
"Definitions"), as published by ISDA, Emerging Markets Traders Association and TheForeign 
Exchange Committee, each as hereinafter amended, are incorporated by reference into this 
Agreement as if fully set forth herein; provided, however, unless otherwise agreed in writing by 
the parties, tlie FX Definitions shall apply only with respect to FX Transactions and Currency 
Option Transactions. 

(b) Inconsistency. Unless expressly provided otherwise, in the even! of any inconsistency between 
any of the documents listed below, the document listed first will prevail: (i) the Confinnation; 
(ii) tlie Schedule; (iii) tlie printed foim of ISDA Master Agreement; and (iv) the Definitions 
(including: (I) die FX Definitions, as applicable, and (2) the 2000 Definitions). 

(c) Representations. The following is added as a new Section 3(a)(vi): 

"(vi) Independence. For any Relevant Agreement (defined below); (i) it acts as principal and 
not as agent, (ii) it acknowledges that the other paity acts only at ann's length and is not its 
agent, broker, advisor or fiduciary in any respect, and any agency, brokerage, advisory or 
fiduciary sendees that the other party (or any of its affiliates) may otherwise provide to the part)' 
(or to any of its affiliates) excludes the Relevant Agreement, (iii) it is relying solely upon its own 
evaluation of the Relevant Agreement (including the present and future results, consequences, 
risks, and benefits thereof, whether financial, accounting, tax, legal or otherwise) and upon 
advice from its own professional advisors, (iv) it understands the Relevant Agreement and those 
risks, has detennined they are appropriate for It, and willingly assumes those risks, and (v) it has 
not relied and will not be relying upon any evaluation or advice (including any recommendation, 
opinion, or representation) from the other party, its affiliates or the representatives or advisors of 
the other party or its affiliates (except representations expressly made in the Relevant Agreement 
or an opinion of counsel required thereunder). 

"Relevant Agreement"means this Agreement, each TYansaction, each Confinnation, any Credit 
Support Document, and any agreement (including any amendment, modification, transfer or earl)' 
termination) between the parties relating thereto or to any Transaction," 

(d) Additional Agreements, Each of Party A and Party B, if applicable, hereby further covenants 
and agrees that at all times during the term of this Agreement it will continuously include and 
maintain as part of tlie official written books and records this Agreement, this Schedule and all 
other exhibits, supplements, and attachments hereto and documents incorporated by reference 
herein, all Confirmations and evidence of all necessary approvals. In addition to any other 
remedies which the other party may have under this Agreement or othenvise, if if breaches or 
defaults on any of its obligations set "forth in this subparagraph (d), the other party shall be 
entitled to apply to any court of competent jurisdiction for an order requiring specific 
performance of such obligations, and the defaulting party shall not contest any suchopplication 
and-sha i l-cornp ly-v/ith-any-such-order. ~~ "TUT 
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(e) Set-off. Any Amount (the "Early Termination Amount") payable to one paity (the Payee) by the 
other party (the Payer) under Secfion 6(e), in circumstances where there is a Defaulting Party' or 
one Affected Party in the case where a Termination Event under Section 5(b)(iv)'has occurred, 
will, at the option of the party ('X') other than the Defaulting Party' or the Affected Part}' (and 
without prior notice to the Defaulting Party or the Affected Party), be reduced by its set-off 
against any amount(s) (the "Other Agreement Amount") payable (whether at such time or in the 
future or upon the occurrence of a contingency) by the Payee to the Payer (irrespective of the 
currency, place of payment or booking office of the obligation) under any other agreements) 
between the Payee and the Payer or instruments) or «ndertalcing(s) issued or executed by one 
party to, or in favor of, the other party (and the Other Agreement Amount will be discharged 
promptly and in all respects to the extent it is so set-off). X will give notice to tlie other party of 
any set-off effected under this paragraph. For this puipose, either the Early Termination Amount 
or the Other Agreement Amount (or the relevant portion of such amounts) may be converted by 
X into tlie currency in which the other is denominated at the rate of exchange at which such part}' 
would be able, acting in a reasonable manner and in good faith, to purchase the relevant amount 
of such currency, -if an obligation is unascertained, X may in good faith estimate that obligation 
and set-off in respect of the estimate, subject to ihe relevant party accounting to the other when 
the obligation is ascertained. Nothing in this paragraph shall be effective to create a charge or 
other security interest. This paragraph shall be without prejudice and in addition to any right of 
set-off, combination of accounts, lien or other right to which any party is at any time othenvise 
entitled (whether by operation of Jaw, contract or otherwise). 

(f) Local Business Day. Instead of the meaning specified in Section 14, "Local Business Day" 
means a day on which Party A and commercial banks are open for business in the City of Detroit, 
Michigan. 

(g) Junsdiction. Section 13(b)(1) shall be deleted and replaced with the following: 

"(i) submits to the non-exclusive jurisdiction of the courts of the State of Michigan and the 
United States District Court located in the City of Detroit, Michigan; and" 

(h) Transfers. The parties agree that Party A may transfer its rights and obligations under this 
Agreement, in whole or it part, to any other Affiliate of Party A, provided that such assignment 
will not give rise to a Termination Event or an Event of Default with respectto either Paity'A or 
such assignee of Party A. Each party further agrees thai Paity' A may share any information 
concerning Party B with any Affiliate. Party B may not transfer its rights and obligations under 
this Agreement without the prior written consent of Party A. 

(i) Recorded Convei'sations, Each party may electronically record any and all telephone 
conversations between itself and the other party in connecfion with this Agreement (mciuding 
any Transaction) and agrees that any such recordings may be submitted in evidence to any court 
or in any proceeding for the purpose of establishing any matters pertinent thereto. 

0) Condition Precedent to Payments to the Defaulting Party, All obligations on a non-
defaulting party ("X") and any Affiliate of X under this Agreement, any Specified 
Transaction with ihe other Party ("Y"), and any other matured or liquidated obligation to Y, 
are subject to the condition precedent that Y shall have performed all of its obligations to X 
and any Affiliate 6TX under this Agreement, any Specified Transaction with X, and all other 
matured or liquidated obligations of Y, whether or not contingent and regardless of the 
currency, place of payment, or booking office of the obligation. 
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(k) PARTY A AND PARTYB ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY 
IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED UNDER CERTAIN 
CIRCUMSTANCES, EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE 
OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY 
AND VOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT 
TO TRIAL BY JURY IN THE EVENT OF LITIGATION REGARDING THE 
PERFORMANCE OR ENFORCEMENT OF, OH IN ANY WAY RELATED TO, THIS 
AGREEMENT. IF PARTY A AND PARTY B ARE PARTIES TO AN AGREEMENT 
THAT CONTAINS A JUDICIAL REFERENCE PROVISION, THEN THE TERMS OF 
SUCH PROVISION ARE HEREBY INCORPORATED INTO AND MADE A PART OF 
THIS AGREEMENT AND IN THE EVENT THE JURY TRIAL WAIVER SET FORTH 
ABOVE IS NOT ENFORCEABLE, THE PARTIES ELECT TO PROCEED UNDER THE 
TERMS OF THE JUDICIAL REFERENCE PROVISION. 

COMERICA BANK OCEAN 4660, LLC 

By; 
Name: Greg Yovan 
Title: Vice President 
Date: lanuary 25, 2008 
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Confirmation 

Date-
January 25, 2008 

To. Ocean 4660^ lie 
Attention. Hanna Karcho 
Phone # 248.645.5400 
Fax#: 248.6^5.5015 

From' COMERICA BANK 

Subject. Swap I ransaction (Ref. SW155S) 

I he purpose of this commumcanon is to set forth the terms and cond/iions of ihe swap 
transaction entered into on the Trade Date referred to below (the "Swap Transaction"), between 
COMERICA BANK ("Party A") and OCEAN ^-660, LLC ("Parry' B"). This communication 
constitutes a "Confirmation" as referred to in ihe Swap Agreement specified below. 

This connrtnanon supplements, forms part of. and is subject to, the Master Agreement, 
daied January 25, 2008, between Parry A and Parry B (the "Swap Agreement") All provisions 
contained in, or incorporated by reference to such Swap Agreement shall govern this 
Connrmation except as expressly modified below 

Parry A and Party 8 each represent that entering into the Swap Transaction is 
authorized and does not violate any laws of its jurisdiction of organization or residence or the 
terms of any agreement to which it is a part)/, and it has reached its own conclusions about the 
Swap Transaction, and any legal, regulatory, tax, accounting or economic consequences arising 
from the Swap Transaction, and has concluded that the Swap Transaction is surrable in light of 
its own evaluation of the Swap Transaction and its own financial capabilities and sophistication. 

This Confirmation incorporates the definitions and provisions contained in the 2000 ISDA 
Definitions (as published by the International Swaps and Derivatives Association, Inc.) (The 
"Definitions"). In the event of any inconsistency between those definitions and provisions and 
this Confirmation, this Confirmation will govern. 
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i ne re.Tns of ihe parucular Sv/ap Transaction TO which th's Conrrmanon relates are as follo^vs 

Parry A COMERICA BANK 

Parry B OCEAN <B6C, LLC 

Ininal fiononal Amount 510,850,000 00 USD 

Notional Schedule See Schedule A - Dates will adjusi according to 
the Modified Following Business Day 
Convention 

January 25 2008 

Effective Date February 1, 2008 

rermmanon Date February 1 2011 subjecr to adjustmeni 
In accoraance with the Modified Following 
Business Day convention, with respen to 
a New York ano London Banking Day 

riXED AMOUMTS: 

Fixed Rate Payer OCEAN ^BSQ LLC 
[Parry BJ 

Fixed Rate Payer Payment Dates for, 
Penod End Daies, if Delayed Payment or 
Early Payment applies ] 

Monthly on the 1st a ay of each month, 
commencing March 01, 2008, through and 
including the Termination Date, subjecr to 
adjustment in accordance wrth the Mcdrfied 
Following Business Day Convention 

Fixed Rate 3 40% 

Fixed Rate Day 
Count Fraction -Actual / 360 

FLOATING AMOUNTS: 

Floating Rate Payer COMERICA BANK 
[Party A] 



Floating Rare Payer Paymenr Dates [or, 
Period End Dares, rf Delayed Payment 
or Early Payment applies] 

Monthly on the 1st day of each month, 
commencing March 01, 2008, through and 
including the-Termination Date, subject to 
adjustment in accordance with tlie Modified 
Following Business Day Convention 

Floanng Rate for initial 
Period 

Floating Rate Option 

Designated Maturity 

Floanng Rate Day 
Count Fraction 

Reset Dates 

Business Days 

Calculation Agent: 

Offices' 

TBD 

Payment instructions for Party A in: 

Payment instructions ror Party B in: 

USD-LIBOR-BBA 

One (1) monfi 

Actual / 350 

The first day of each Floating Rate Payer 
Calculation Period 

New York and London 

Comenca Bank 

Pany A is not a Muln oranch Pany 
Party B is not a Muln branch Party 

We will settle amounts to your account 
1852-400S8-3 with Comenca Bank 

We will settle amounts to your account 
1852-40038-3 with Comenca Bank 
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02/01/08 
03/03/08 
04/01/08 
05/01/08 
06/02/08 
07/01/08 
08/01/08 
09/02/05 
10/01/08 
11/03/08 
12/01/08 
01/02/09 
02/02/09 
03/02/09 
04/01/09 
05/01/09 
06/01/09 
07/01/09 
08/03/09 
09/01/09 
10/01/09 
11/02/09 
12/01/09 
01/04/10 
02/01/10 
03/01/10 
04/01/10 
05/04/10 
06/01/10 
07/01/10 
08/02/10 
09/01/10 

JD/Q1Z1CL_ 
11/01/10 

12/01/10 
01/04/11 

03/03/08 
04/01/08 
05/01/08 
06/02/08 
07/01/08 
08/01/08 
09/02/08 
10/01/08 
11/03/08 
12/01/08 
01/02/09 
02/02/09 
03/02/09 
04/01/09 
05/01/09 
06/01/09 
07/01/09 
08/03/09 
09/01/09 
10/01/09 
11/02/09 
12/01/09 
01/04/10 
02/01/10 
03/01/10 
04/01/10 
05/04/10 
06/01/10 
07/01/10 
08/02/10 
09/01/10 
10/01/10 
-14/04/10 -=-—= 

12/01/10 

Monthly 
Notional 

Amortization 

Outstanding 
Notional 
Amount 

01/04/11 
02/01/11 

37,627 49 
37,812.49 
37,998 40 
38,185 22 
38,372.97 
38,561.64 
38,751.23 
38,941 76 
39,133 22 
39,325 63 
39 518 98 
39,713.28 
39,908 54 
40,104 75 
40 301 93 
^0,500 09 
40,699.21 
^0 899 32 
41,100 40 
41,302 48 
41,505.55 
41,709.62 
41,914.69 
42,120 77 
42,327.87 
42,535.98 
42,745.11 
42,955.28 
43,166.47 
43,378.71 
43,591.99 
43,806732-
44,021.70 
44,238.14 
44,455.64 

10,850,000 00 
10,812,372 51 
10,774,560 03 
10,736,561.63 
10,698,376 40 
10,660,003 44 

10,621,441 80 
10,582,690 57 
10,543,748 81 
10.504,615 59 
10,465,289 97 
10,425,770 99 
10,386,057.71 
10,346.149 18 
10,306,044 42 
10.265,742 49 
10,225,242 40 
10,184,543.19 
10,143,643,88 
10,102,543 48 
10,061.241 00 
10,019,735.44 
9,978,025.82 
9,936,111.13 
9,893,990.36 
9,851,662.49 
9,809,126.51 
9,766,381 40 
9,723,426.12 
9,680,259.65 
9,636,880.94 
9,593,288.95 

~-r97549,482:64 
9,505,460.94 
9,461,222.81 
9,416,767.17 

Dates wl, adjust according to the Modified Following Business Day Convention. 
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Name Greg Yovan 
Title Vace Presidenr 
Date January 25, 2008 

Confirmed: 

OCEAN £6S0, LLC 

/ 
i t . /' ///M ^/4M^=LfWMA^. Jafae Hanaa Karcho L 

' Title Member 

/ 



Global Capita? Warkel Operations 
Telephone (248)371 S74S 
Facsimile (248)371 6841 

EmalJ l=MOperaHons_CAL@comcr[ca com 

To Ocean 4S50 ] i c 

PAYMENT CONFIRMATION 
35D1 hamfln Road, 2na Floor 
Auburn hJils, Ml 48326 

Januarj 31,2011 

ATTN Ms Hanna Karcho 
Phone No (248)645 5400 
Fax No (248)645 5015 

The following rate setting and payment caicuialions have been made for deal number SW1558 beh\een Comenca San! 
Ocean 4660, lie dated February 1, 2008 and matunng on February 1, 2011 

Counterpart)' Reference # 

CoTienca Ban1 Receives 

PenooSla-t 01/04/2011 Penod End 02/01/2011 

Rate Descnp'ion Fixed Rate 

and 

Current Rate 

Day Basis 

Oay Count 

Notional Amount 

Currency-

Payment Amount 

Comenca Bank Pays 

Penoa Start. 

Rate Descnp'wn 

TELERATE 1 MO 

Current Rate 

Day Basis 

Day Count 

Notional Amount 

Currency 

P-aymeni Amount 

01/0<V2C 

LIBOR 

3 400000 

A/3 

28 

9 416,75717 

USD 

24,S02 12 

H I Penoa End 

0 260630 

A/3 

28 

9,416,767 17 

USD 

1,908 89 

02/0-1/2011 

On February 1, 2011 Ocean 4660, lie shall pay Co^erica Bank 22,993 23 at 

FLDDA 1811-054-335 

ir any ut I M B auuva informaiion is incorrect, piease contact i 
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(le.cord.^- Pe fu. m -f© : 

D , Marvin S. Rosen 
Ruden, McClosky. Sm.th, Schuster & Russell. P A 

• i - ^ Lakeview Avenue, Suite 800 
West Palm Beach, PL 33401 

!NSTR=1076OS277 
OR 5^ ^37 1 =a5as 757-E21 
RECORDED d /07/0E 12 33 -41 
BROWARD COUNTY COMMISSION 
DOCSTiVD-W 5^1475 00 
INT TAX f1 S2370Q 00 
DEPUTY CLERK 1033 
#12 25 Pages 

'DRAFTED BY: 
Larry R. Shulirian 

' BodmanLLP 
6° Floor ai Ford Field 
1901 St Antoine Street 
Detroit Michigan 48226 
(313)259-7777 

KqcTTTOT ™r W1-ffi>-fREesfiBED^£ 

Bodman LLP 
6th Floor at Ford Field 
1901 St Antoirie Street 
Detroit, Michigan 45226 

1 Attention.- Banldng Paralegals 
(313; 259-7777 

CONTINUING COLLATERAL MORTGAGE 
(ISIS IS A FUTURE ADVANCE MORTGAGE) 

$11,850,000. mer^ore^^JiT^ "' ** ^ ^ ^ be ***** » 
in the amount of $41 475 ^ t - W ^ ' ^ of*23'706 "»* documentary stamp ia>: 

J ^1,4/3 are temgpam upon recordation of this Mortgage. 
' ' .-=c.-i~rr i , - - . , . | ^ L . . . ' " i . 

Ocean ^ S ^ ^ ^ f ^o^n 1S made as of January 33 200S= by 
one party "Mortgagor") loc^T^lfw " ^ ^ ^ ^ collectively if more ta 
to COMERICA BANK CMoZt^ ^fj^^enue, Bloomiield Hills, Michigan 48304 
48152, Attention: C o W r c ^ S f n ^ 3 9 2 0 0 ^ M i l e ^ ^ L ™ ^ Michigan 
Ptoses ^ated in tMsToZge 2rtZ ^ ^ ^ C o d e 7 5 7 8 - ^ S e C ^ fe ^ 
successors and assigns I f r S ^ ^ T t * * ' ^ ^ m d a S s i f i n s t 0 Mortg^e3 its 
described as: ^ P r 0 p e r t y m ^ Count>- of Broward, State of Honda, legally 

See Attacited Exhibit̂ A^ 

^ ^ r ^ a n l i ^ ^ ^ ^ 1 8 ^ aPP-tenances, xigbts, licenses and 
&e above described Ian! Sf T t b J f ' - ^ ^ ^ ^ ^ midsr' UP0* OT o v ^ ^ of 

_.intangible^arising^onr t ^ J ^ ^ V r ^ 1 5 ^ ' I E ^ ^ ^ ^ ^ - ^ - g B D e ^ 
Mortgagor on it, under ™^ T nr"^ 1 U T" j a n £ J '~r r ^ ^ ^ t 0 " a i i y b u s i n f i S c^ncted Sy 
equipment, g00ds, fixtures and articlefnf i f eS 0 r o a e r w i s e ' (d) ^ maciineiy. 
Household Goods, as d ^ t ^ ^ R ^ f ^ ^ o f e v ^ ^ d ^ nature (other to 
consumer goods, as defined I the i t f r^ ^ d ^ ^ t0 ^ md 0 ^ &^ 
purchased with fee procSds of »v ^ f S 5 ^ ^ C o d e ' U n I e S S ^ goods w ^ 

P oceeos of any loan specific^ ^ ^ d a s b ^ i g secured by this 
iEXHIBimSu 

' S*B?^>V*.:_: 

Sfi&zs&.rps-S 

m^^mw^visv^ 
Detroit_S 12323 3 



reihgeratag, p I m n b i n ^ ^ ™ & ™ ^ & TCf f « --ondiriordng, mcheratm. 

^ as-Ktaoted coUaterai"- and ffl all 1° - ^ mongaged under this Monga»e- fel 

too: decrease in a . v a l l l e o f 4 ^ j ^ 1 ^ y ^ i ? 0*fr -Provexnent, (iv) any otter ^ 

deports or right I 0 ^ t m a n t ^ ^ ' ^ ag^t fc P r e i m s e s c , r ( ^ m y r e f e i d 

? « , . U n l e . o f t e ^ s e M c S S a ^ e n c ^ t o t ^ " ^ ^ ^ " ^ ^ ^ 
- -= P-nuscs. ^ * Terence to the Trermses" means all anH/nr p p , ^ ^ 

^ " " - S L'd s r S e t ̂ eSyrr^demmd' —*- -
; _ ("Borrower") and/or ITZ ' ^ ^ ' ^ ^ O to Mortgagee of N / i 
Mffim H g a Hundred F ^ S ^ s a n d n ^ g 0 I i J ? c I , , d n , g W I l h 0 l l , I i m , P^^^^jf^ 
Viable ̂ e - f e t a to^^^T^ omrdife1 '85?00iaS eridmMd ^ © *- ^ 
M i ™ Eighty Hundred Fifty ThouLd n i f t e ^ f , ! o f m a d ' ! ™ tie principal amount of Ten 
Mortgagee and (ii) fta, ce r tS^D^w t0 N , f f ! (SW.»0,000) by Mortgagor in favor of 
amount of One Mffion D o U ^ Ŝ MO 000fbvM ^ " " *? ^ te»f ^ e ' m fine p n u c p f 
be a ^ d e d j r e s t a t e d o r i ^ ^ a ' ^ £ ^ ^ ayor of Mortgagee (as eaci naay 
Mebteduess includes, without limit Zy » d S S « • ^ " ^ ^ ^ "Note") 
Borower and/or Mortgagor to M o r t S ^ t f ft S f ^ " " l l a M t i e s o f w h a t e ^ "mount of 
voluntary or mvolunta^^, liquidated f ™r / * ? a i s 0 l U t e o r ^ ^ e n t duect or i r ^ e a 
- d all M e b t e d n e S S > l - H X t 0 r " a M f e f f ' H ? " " ^ to™ OT -n ino™ ^ 
otherwme be Hable to Mortgagee were it nTfZ th rS- B 0 I r 0 W e r ^ ^ M o r t S ^ would 
them by reason of any b a n l ^ t c y , ^ Z ^ T ^ ' ^ ^ OT ^ ^ - a b i h ^ of 
reason,- any and all amendments m ^ f i c S o a W 0 r 0 r d ' ! r o f ^ ^ ^ o r ^ any other 

validity or priority of its herTor s e c ^ w , ' d e t e n m ™ a ™ntmning, or defending the 
any appraiam, environmental a u S T S t k ^ i ' ? to P r 0 t e C t ^ ^ ^ o f fe P renns^or fe 
Premises, or in p u , ^ i t s ^ ™ ^™nal ion or title insurance policy relating to Z 
agreement between M o r t g ^ e e ^ B o ' o w e ^ r r ? ^ M O r t g a g e " m d e r 4 o t a m connection with any suit or claim 3 1 Mor tgagor; all costs incuired byMortgaeee 

P r ^ e s , tte IndebtecLs or m Z o n ^ l ? ^ f **<*>*» » any way r e l a t e d S T 
above costs including, without l i m i f a S t r COStS o f ^ ^ ^ S Mebtedness; all of the 

. J ^ M f f l S a g tZd a J ^ a ™ ^ m e y fff= mcurred by Mortgagee. Moixgago; a g r e i * 

paid all costs-shall b W m t e r i f femZ'tiT0 0 r M f ^ ^ ^ a r e M e b t e l i ^ a S a . ^ 
to any of the Indebtedness, but n " t o e ^ e " f T " ^ ^ ^ P e r ^ ^ rate W ^ 
r e f ence m this Mortgago to attorney feesSall be d " " ^ ^ / ^ P ™ ^ by law^ Amy 

}x̂ =rrtA~r~^^^ 
— - or oo.t _ are m c n ~ Z Z T ^ g ? . " ^ 
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^ ^ I t ^ ^ ^ Z ^ Z ^ ^ a n d i n g the loregoin, this 
loan, other than a oon.umer loaTmadfaMh ^ * ^ ^ COmUtnteS a C 0 1 ^ ^ 
referenced as being seeded by S s M ^ ^ ^ 1 1 " ^ ^ ^ ^ ^ ^ ^ 
replacements thereof). -viougage (and ah extensions, renewals, modifications or 

^ f e ^ S e i S S g ^ f o % ! I f Z t 0 T̂ I10t ^ ^ ^ ^ i^^tedness of 
also such nitnre advancesV to t a d d . t n j f o 0 T 0 o T * ** ^ ' " ^ ^ ^ ^ 
teof, plus interest thereon, and anv X w , ' f ^ m a d e ^ ^ 2 0 y e a r s fom ^ t e 
toes, insurance or other l i ^ l fte" t ^ T T ^ ^ ^ ^ ^ ^ ^ ^ ^ of 
^ch disbursements, wMch advances s^hflr Z f ^ ^ M o r t g a g e ' ^ m t e ^ on 
d a n c e s were made this dare ^ tolfJZ^t f , t f J t 0 t l l e S a m e ^ ^ ^ ^ ^ & ^ 
decrease from time to tune. The p r o ^ o T b i t ^ ^ ^ ^ ^ ^ ^ ^ ™ 
obhgation on Mortgagee tn m-J™,T 0 f ^ ^ ^ sIia11 n o t ^ construed to imply any 
any future advances shall be soIzh^ttC^ a ° V a u C e s : * he^S the intention of the parties that 
to "Note- m tins Mortgage s h ^ t L ^ T T 0^f^ M o r t ^ . Any reference 
this paragraph construed to reference any future advances made pursuant to 

Mortgagor, on a continuing ha.™ ^-^, t 
covenants, warranties and'agre m ^ T o fce^T ^ ^ * ^ ^ ^ ^ w ^ 
with the land, as follows: ' e X t e n t P ' : I™ f t e d ^ i a w . shall be deemed to run 

£*™£te&rK^ "**T aCCOldmg - ^ ^ " ^ " e l e v a n , 
-curing the payment of t h e r d e M e S - " ^ * " M o r t S a g e i s a c o n f e ™ 8 ^ g a g e 

2. Mortgagor has good and indefeasible title to the entire Premises in fee simple and with 
full power to sell, mortgage and convey it; the Premises are free of all easements, restrictions, 
liens, leases and encumbrances whether now existing or later created, except those matters listed 
on attached Exhibit 'CB"' (if any) to which this Mortgage is expressly subject, and Mortgagor will 
warrant and defend the Premises against all other claims. Mortgagee shall have the right, at its 
option and at such times as it, in its sole discretion deems necessary, to take whatever action it 
may deem necessary to defend or uphold the hen of this Mortgage or otherwise enforce any of its 
rights under this Mortgage or any obhgation secured by this Mortgage including, without limit, 
the right to institute appropriate legal proceedings for these purposes. With respect to the right, 
title, or hen of any person or entity which is superior to the hen of this Mortgage, Mortgagee has 
the right, but not the obligation, to acquire and/or pay off the holder of such right, title, or lien 
and add the amount so paid to the Indebtedness. 

3. Mortgagor shall not mortgage or pledge th^I^emses_.as__security_.for— any- other— 
indebtedness or-cbhgations.-Mortpgdrs£all pay when diie, and beforeany interest, collection 
fees or penalties accrue or default occurs, all payments required under any mortgages on the 
Premises, and all taxes, assessments, and other charges and impositions levied, assessed or 
existing with respect to (i) the Premises or (ii) the execution, delivery or recordation of this 
Mortgage or any note or other instrument evidencing or securing repayment of the Indebtedness 
or the interest of Mortgagee in the Premises, and will dehver to Mortgagee without demand 
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official receipts showing these payments. If Mortgagor fails to pa}' these mortgage payments, 
taxes, assessments, other charges or impositions when due, or if Mortgagor fails to pay all 
interest, collection fees and penalties accrued on them. Mortgagee, at its sole option, may (but is 
not obligated to) pay them and the monies paid shall be added to the Indebtedness. Mortgagor 
shah pay (before the same become hens or encumbrances against the Premises) any and all 
obligations or liabilities for repairs or improvements to the Premises or for any other goods, 
services, or utihties furnished to the Premises. At the sole option of Mortgagee, Mortgagor shall-
pa}' to Mortgagee on the first day of each month a pro rata portion of ah taxes, assessments, 
hens, mortgages, and other charges levied, assessed or existing on the Premises in an amount 
sufficient to pay them when due, plus payments "(based on single item or aggregate analysis, as 
determined by Mortgagee under applicable law) sufficient to maintain an additional balance of 
not more than one-sixth of that amount, all as estimated by Mortgagee. In the event that 
sufficient funds have been deposited with Mortgagee to cover the amount of these taxes, 
assessments, hens, mortgages, and other charges when they become due and payable. Mortgagee 
shall pay them. In the event that sufficient funds have not been deposited to covei the amount of 
these taxes, assessments. Hens, mortgages and other charges at least fifteen (15) days prior to the 
time when they become due and payable. Mortgagor shah immediate!}' upon request by 
Mortgagee pay the amount of the deficiency to Mortgagee. Mortgagee shall not be required to 
keep in a separate account or to pay Mortgagor any interest or earnings whatever on the funds 
held by Mortgagee for the payment of taxes, assessments. Hens, mortgages, or other charges 
pursuant to this paragraph or for the payment of insurance premiums under paragraph (4) below, 
or on any other funds deposited with Mortgagee in connection with this Mortgage. If an Event of 
Default occurs under this Mortgage, any funds then remaining on deposit with Mortgagee may 
be applied against the Indebtedness immediately upon or at any time after the Event of Default 
occurs, and without notice to Mortgagor. No lienholder junior to this Mortgage may exercise 
any rights with respect to the Premises, and ah rents and other proceeds from the Premises shall 
be held in trust by the junior lienholder as the property of Mortgagee, until satisfaction in full of 
the Indebtedness. Nothing in this paragraph shah be considered a consent by Mortgagee to any 
hen, mortgage or encumbrance on the Premises unless set forth on attached Exhibit '13", if any. 

4. Mortgagor shall keep the buildings and all other improvements now or later existing on 
the Premises constantly insured for the benefit of Mortgagee against fire and other hazards and 
risks, including without limit vandalism and malicious mischief as Mortgagee may require and 
shall further provide flood insurance (if the Premises are siruated in a special flood hazard area as 
determined by the Director of the Federal Emergency Management Agency or other governing 
agency), loss of rents insurance, public liability and product liability insurance and any other 
insurance as Mortgagee may require from time to time, all in amounts and in forms and with 
companies as are satisfactory to Mortgagee. Mortgagor shah dehver to Mortgagee the pohcies 
evidencing the required insurance with premiums fully paid for one year in advance and with 
standard mortgagee clauses satisfactory to Mortgagee. Renewals of the required insurance 

_(togetiierjmth^vidence-ofrprenrium.-prepayment^for"„one year "̂ inTMvance)~sHail be delivered to 
Mortgagee at least thirty (30) days before the expiration of any existing pohcies. All pohcies and 
renewals shall provide that they may not be canceled or amended without giving Mortgagee 
thirty (30) days prior written notice of cancellation or amendment. All pohcies and renewals 
shall be held by, and are pledged to. Mortgagee, along with all insurance premium rebates, as 
additional security for the Indebtedness. Should Mortgagor fail to insure or fail to pay the 
premiums on any required insurance or fail to deHver the pohcies or renewals of them as 

4 
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at premiums as Mort^a^ee d Z ^ l " ^^f^gor) m amounts and with companies and 
renewed to insure ^ ^ ^ ^ ^ M a r t ^ « d « * "> have insurance issued or 
Mortgagor's mteresf'or tcT n o n S Mort«f ^ ^ ^ ^ ^ ^ t 0 ^ m ^ e 

Mortgagee for insurance a T p r o ^ e d l o d T , ^ ^ ^ aCli0nS- ^ S U m s P^d ^ 
loss or damage, the proceed o T a l l r W , - ^ ^ a d d e d t 0 ^ ^debtedness. In the event of 

• or damage shali i t s e S u t t t d ^ l ^ T ** * ^ * M o n ^ e e ^ No loss 
each ixrevocabiy appointed Somev i r^ i t *\Mo!fas&G ma ** oi Mortgagee's employees is 

-utsurance proceeds in the name o l M o r t a l ^ f ^ ' 0 ^ ^ r e 'Ceive ^ r e c e i P r fOT ^ e 
upon any check m p a ^ e n ^ ^ 0 ^ " T f f f f f 1 ^ t 0 ^ ^ M o ^ ^ s name 
of aU costs and e x p e l s o f ^ M o r t i ^ T r 7 ^ ^ b e ^ ^ ^ toward reimbursement 

- attorneys' fees), and'then f o w a r ^ a ^ o'the frd^fed ^ ^ ^ ^ "*"« ^ 
then due or pa}-ab!e and in w h a i e v e ^ - - - ^ebtedness or any portion of it, whether or not 

- its option, may apply any o T ^ i the ̂  " " ^ ^ ^ ^ *** ^ 0 r M o r t g ^ e , at 
Premises. Application o T p r o c e S s t v M o T " T ^ t 0 ^ ^ 0I Iehm1^ of the 
Indebtedness shah not J c Z u o ^ T ^ T ^ ^ ^ ^ A i l m e n t s of the 
p a r e n t s nor shah such t Z ^ o l S Z d T** "f** ^ r e g U l a r l y S C h e d u l e d ^ ^ 
payments. Apphcation of ^ocTd^ UMo^ ^ d a f e f reduce & e ^ ^ of any of these 

. constitute an acceleration Z T l L Z ^ T ' T l ^ ^ ^ ^ 0 f ^ ^ ^ t e d n e s s shah 
p r e p a ^ e n t p r e n n u m o r f o x r X S e ^ v f ^ ^ ^ ^ ^ ^ t o * * ^ ^ b l e 
a deed m heu of foroclosurTt"1Z^ol ^ t t ^ ^ * * ^ ^ 0 r t h e ^ o f 

nghts of Mortgagor under s ^ m ^ c e ^ ^ T 0 ^ P r e m i S e S ^ s u c c e e d t o ^ 0 f ^ 
^ pay to M o r t W e on ^ f i ^ d " 0 f e hmon* ^ ^ ^ ^ ' ^ ^ M o r t ^ O T 

(as estimated by Mortgagee) for the reartir<Sit, ^ P0Th0n 0f ^ a n m i a l P r e i m u ^ 
due, plus payments ^ ^ ^ ^ ^ ^ m r i m f S ^ 8 , ^ ^ t o ^ ^ ^ ^ B a 
^ d e r apphcable law) sufficient to m . ^ t ^ a i i a lyS1S ' ^ d ^ 6 1 ^ ^ by Mortgagee 
that amount. Jn the L T Z ^ T Z ^ T ^ ^ f ^ ^ ^ — ^ 
amount of the insurance p r e r r n ^ for r ^ t d ^ ^ ^ M o r t g a g e 8 t o C o v e r & e 

payable. Mortgagee shah p a T S T n r e m ^ T T ™ * ^ ^ t h e P ™ ^ b e C 0 m e d u e ^ 
deposited with Mortgagee to p a ^ t h T ^ ^ c ? ^ " ^ ^ ^ ^ ^ ^ ^ ^ been 
tone When they become due Z v ^ Z T * ^ * ^ **** ^ ^ P r iOT to ^ 

- -amonot of this deficiency to Sortglgfe ' M O ^ " tf ^ ^ ^ ^ - q - s t pay the 

^ ^ o v e m ^ n t a l ^ M e s a & e c f i W t ^ p T f i l Z ^ ^ 1 ^ ^ ' ^ ^ o n s and requirements of ah 
Section, testing," a p p r a i s a L ^ X ^ r P ^ ^ r T 1 1 2 ^ 6 ^ 6 1 6 5 5 ^ ^ ^ ^ ^ ^ S T ^ ^ T "= 
representatives may & is n o t T b S a t e d l f e n t " T f ^ 0 f ^ ^ M o r t g a - e e OT i t s 

-pair, alter or maintain the P ^ f ^ ^ ^ ^ ***«*»*• ** ^ ^ ^st, appraise, 
reimburse Mortgagee upon dom^dfnr^fJ ^ d e e m n e c e s s ^ and Mortgagor shah 
Any inspection, L ^ Z u r ^ t " . * * f m ? C0StS ^ e x P e n s e s * — d by Mortgagee. 
Premises or o^Mo^J^lZZT2^ * ^ ^ " i t s -P-enta t ives of "the 

non or documents pertammg to the Premises is for the sole purpose of 
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protecting Mortgagee's interests under this Mortgage and is not for the benefit or protection of 
Mortgagor or any third party. Mortgagee has no obhgation to provide Mortgagor or any third 
parry with information concerning, or results of any inspection, audit, appraisal or examination 
by Mortgagee or its representatives. If Mortgagee, j n its sole discretion, discloses information to 
Mortgagor this disclosure is for the sole protection of Mortgagee, does not constitute an 

. agreement to further disclosure and does not create a warranty by Mortgagee as to the accuracy, 
sufficiency or any other aspect of the disclosure. Mertgagee may spend money as Mortgagee 
deems essential to .protect the value of the Premises. Mortgagor shah not make or pennir-any 
.other party to make any material alterations, additions or improvements of any type to the 

-Premises (individually and collectively the "Improvements"), regardless of whether the 
Improvements would increase the value of the Premises, without Mortgagee's prior'written 
consent. This consent may be withheld by Mortgagee in its sole discretion. If Mortgagee 
consents to the making of any Improvements and the Improvements are not completed with due 
dihgence in accordance with the plans and specifications approved in writing by Mortgagee, or if 
constmrtion of the Improvements should cease before completion for a period of thirty (30) 
days, then and in either event it shah be an Event of Default under this Mortgage and Mortgagee 
shall have all the rights and remedies provided in this Mortgage, including "without limitation, the 
right (but not the obhgation) to enter or cause entry to be made upon the Premises and complete 
the improvements and its costs shall be added to the Indebtedness. If any action is threatened or 
commenced which affects Mortgagee's interest in the Premises, including, without limit, 
building, environmental or zoning proceedings. Mortgagee may take such action as it deems 
necessary to protect its interest and its costs shah be added to the Indebtedness. 

6. In the event the Premises is taken under power of eminent domain, or by condemnation, 
the entire proceeds of the award shah be paid directly to Mortgagee and applied toward 
reimbursement of ah Mortgagee's costs and expenses incurred in connection with coHecting the 
award (including, without limit, attorney fees), and the balance applied upon the Indebtedness 
whether or not then due or payable in whatever manner Mortgagee deems advisable. Apphcation 
by Mortgagee of any condemnation award or portion of it toward the last maturing installments 
of the Indebtedness shah not excuse Mortgagor from making the regularly scheduled payments 
nor extend the due date or reduce the amount of these payments. Apphcation of any 
condemnation award by Mortgagee toward payment of the Indebtedness shah constitute an 
acceleration and a prepayment and shah subject Mortgagor to any apphcable prepayment 
premium or formula Mortgagee or any of Mortgagee's employees is irrevocably appointed 
attorney-in-fact and is duly authorized and empowered to receive, receipt for, discharge and 
satisfy any condemnation award and judgment, whether joint or several, on behalf of Mortgagor. 
Mortgagee shall not be hable for failure to collect .any condemnation award, regardless of the 
cause of such failure. 

7. The Indebtedness shah become due and payable immediately, without notice, at the 
option of Mortgagee, if Mortgagor shah convey, j-ssigruor-transfep the Premises-by-dtsedrland 

—costFact-or^otherinstrmhent7l)f if title to the Premises shah become vested in any other person or 
party in any manner whatsoever or if there is any disposition (through one or more transactions) 
of legal or beneficial title to a controlling interest of Mortgagor. Jh the event ownership -of the 
Premises becomes vested in a person or persons other than Mortgagor (with or without the prior 
written approval of Mortgagee), Mortgagee may (but shall not be obhgated to) deal with and 
may enter into any contract or agreement with the successors) in interest with reference to this 
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npon the Indebtedness. Mortgage o. Mortgagor's habihty under this Mortgage or 

^ S L ^ K - w e d by it, be deemed to ^ant a 
_ agrees, upon request of M ^ T ^ t i ^ ^ ^ ^ C o m m e r c i a l Code. Mofgagor 

personal property subject t J ^ I ^ J ^ ^ t 0 ^ ^ " ^ " ^ ^ ^ f 
execute, dehver and/or file any m o r t a l I r n P r 3 q U e S I hj Mort&S*>. *> Mediately 
specificahy this list of personal propertt J T £ Z ^ T ^ * ^ ^ S t a t e m e n t t o m c l ^ 
necessary o r desirable by Mortga'ef to e^ ideZT ^ ^ ^ ^ ^ ^ ^'deemed 
granted m this Mortgage/and ulrtZ* oT^T' f ^ " " " ^ ^ S e C ^ C r e s t s 
own name, and is also hereby W o c a b l v a Z Tw , ^ f ^ " * h e r e b y a i l t i ! o r i 2 ed in its 
merest) the true and lawful .Z^fclforuT ( ^ C h ^ ^ * ^upled with an 
name and place of Mnrtcr.cro. , 7 ^ 1 5 5 ° " Mo^Sor (mih fall power of substitution) in the 
statements and to take suclTother zcinZ^f? ^ / ^ 5 e c u n t y agreements and financing 
evidence, perfect or continue Se eeSt^ ' T Z ^ ^ 0I d e s i r a b l e b y M o r t ^ - ^ 
occurrence ofany Event o f D e f a S ^ d T L M o r t ^ ^ " ^ M O r t g a g e - " ^ ^ e 
and remedies of a secured party ^dTZu^f ^ M o n ^ shall have ah of the rights 

* * or by this Mortgage n i c P l X " u n w T b T f ^ ^ 0 r ^ ^ P ^ ^ e d b y 
personal property and make it a v Z l S e fc S ^ t 0 ^ " ^ M o r t g a g 0 r to ^ - ^ l e th 
whtch is reasonably convenient to h th p ^ J IT ? ̂ P ^ ^ b e d e S ^ a t e d by Mortgagee 
property with or without demand a n d T ^ ^ t h o n t ^ ^ P0SSeSSi011 o f ^ P*"^ 
Appose of it and distribute t h e p r o c e e d s T c ^ r d m ^ T P\TS 0 f ^ ^ ^ ^ t o s eh ^ 
of reasonable notice shah be met if M o ^ ^ \ ^ ^ a g r e e S ^ ^ - q ^ r e m e n t 
pnor to the date of sale, disposition TotStT? ^ to M 0 l t g a g 0 r a t l e a s t ten (10) ^ y s 

MOT ^ ^ p r o c e e d s of ^ C ' l t i o H f t i r g n s e t ? t h e r e g u i r e d G o t i c e - M o ^ 
Mortgagee first to Mortgagee's r e i o n S L e ^ P ^ ^ p r 0 p e ^ m a y b e aPPhed by 
^ t h o u t hmit, attorney fe, a n d l e n l ^ ^ T ^ ^ ^ ^ the dispositionmcluding! 
^pos i t ion of the personai proper^ S S ^ l ^ ] l l d e b t e d l i e S S- A t * * ^ or othS 
warranties which would otherwise S 5 ^ T ^ V 0 ^ P ^ 1 * Mortgagee disclaims ah 
without limit a disclaimer of a T w a ^ 7 ^ flle U m f 0 m i C o m m e rc ia l Code, including 
bke ^ d Mortgagee may c c ^ E ^ ' ^ * ^ ^ ^ ^ ^ ^ ^ ^ ^ 

tt'tir61 0f WfflraXlties ^ -^t render a e s S r ^ ^ ^ ^ diSP0Sili611- ^ 
that Mortgagee shall be under no obhgation to a c c e ^ " y ^ ^ M o ^ a g o f agrees -
any sale or disposition of the persona/ fnTJ? ^CepL^ ^ ^ Proceeds in connection with 
would be commeroiahy u n r e ^ o n ^ V^oTz ^ *** M o r t ^ ^ - f a h u r e to do so 
noncash proceeds (unless the failurerto d o ^ o ^ l d T ^ " ^ S O l e d i B C r c t i Q n t o ^ ^ ' 
may ascnbe any commerciahy re J o n a b l ^ ^ n e i ^ ^ T ^ 1 ^ ^ — ^ H Mortgaged 
&regonrg. Mortgagee may apply Z f s o o ^ l S U C ] l / r 0 C e e d s - W ^ o u t limiting l i e 

- S ^ ^ ^ - i n t ^ ^ the present value of 

represents that its exact n L e is its namets set f o T Z ? f ^ ^ ^ Mo^Sor 
- ^ p o r a t e d ( a s determined pursua^Mo ^ c l e f o^ t f n T ^ ^ ^ M o r t ^ i s 
Michigan, unless otherwise o^sly s J c i ^ l \ f .J Jmf0im e 5 m m e t c i a l Code) in 
not less than 90 days prior b i t t e n " „ ^ o 6 , ^ S ^ f1^0rtf ̂  Mortgagor wih give Mortgagee 
location, chief executive office, s S t ^ ^ ^ f 1 ^ ^ f * ^ ^ ^ ^ 

ur mcorporation, or prmcipal place of business, but the" 
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giving of this notice shah not cure any Event of Default caused by this change. 'TJniform 
Commercial Code" means Florida Statues Chapter 679, as amended, revised or replaced from • 
time to time. Notwithstanding the foregoing, the parties intend that the terms used herein which 
are defined in the Uniform Commercial Code have, at ah times, the broadest and most inclusive 
meanings possible. Accordingly, if the Uniform Commercial" Code shah in the future be 
amended or held by a court to define any term used herein more broadly or inclusively than the 
Uniform^Commercial Code in effect on the date of this Agreement, then such -term, as used 
herein, shah be given such broadened meaning. If the Unifoxm Commercial Code shah in the 
future be amended or held by a court to define any term used herein more narrowly, or less 
inclusively, than the Uniform- Commercial-Code in effect on the date of this Agreement, such 
amendment or holding shah be disregarded in defining terms used in this Agreement. 

9. As additional security for the payment and performance of the Indebtedness, Mortgagor 
grants a security interest to Mortgagee in ah deposit or other accounts with Mortgagee and 
Mortgagor assigns to Mortgagee ah its right, title and mterest in ah written and oral leases and 
occupancy agreements, now or later existing, covering the Premises (but without an assumption 
by Mortgagee of liabilities of Mortgagor under any of these leases or occupancy agreements by 
virtue of this assignment), and Mortgagor assigns to Mortgagee the rents, issues and profits of 
the Premises. If an Event of Default occurs under this Mortgage, Mortgagee may receive and 
cohect the rents, issues and profits personahy or through a receiver so long as the Event of 
Default exists and during the pendency of any foreclosure proceedings and during any 
redemption period. Mortgagor agrees to consent to the appointment of a receiver if this is 
beheved necessary or desirable by Mortgagee to enforce its rights under this Mortgage. 
Mortgagee shah at no time have any obhgation to attempt to cohect rent or other amounts from 
any tenant or occupier of the Premises. Mortgagee shah at no time have any obhgation to 
enforce any other obligations owed by tenants or occupiers of the Premises to Mortgagor. No 
action taken by Mortgagee under this Mortgage shah make Mortgagee a "mortgagee in 
possession." Mortgagor shah at no time cohect advance rent under any lease or occupancy 
agreement pertaining to the Premises in excess of one month (other than as a security deposit) 
and Mortgagee shall not be bound in any respect by any rent prepayment in violation of this 
prohibition. The assignment of licenses and permits under this Mortgage shah not be construed 
as a consent by Mortgagee to any Hcense or permit so assigned, or to impose upon Mortgagee 
any obhgations with respect to them. Mortgagor shah not cancel or amend any of the licenses 
and permits assigned (nor permit any of them to terminate if they are necessary or desirable for 
the operation of the Premises) without first obtaining the written approval of Mortgagee. This 
paragraph shah not be apphcable to any hcense or permit that terminates if it is assigned without 
the consent of another party (other than Mortgagor), unless this consent has been obtained nor 
shah this paragraph be construed as a present assignment of any hcense or permit that Mortgagor 
is required by law to hold. Mortgagor shah comply with and perform as required ah obhgations 

and restrictions imposed upon Mortgagor or the Premises under apphcable deed restrictions, 
restrictive covenants2_^asemKits,.^Jeases,—-land—eonteacts:—condoiiunrum~_of~^lir!ned unit 

"deveibpineht documents, or other agreements affecting the Premises, but this is not a consent by 
Mortgagee to take subject to any of these agreements unless specificahy set forth on attached 
Exhibit '33", if any, and Mortgagee does not assume any-obHgations under these agreements. 
Mortgagor shah promptly provide Mortgagee with certificates of occupancy, licenses, rent rolls, 
income and expense statements and other documents and information pertaining to the Premises 
and its operations as Mortgagee, from time to time, may request. The rights and remedies in 

8 
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^ d t a t e a W ? ^ , y ^ M 0 n g a g t : s m b e 'm a d t o m to ^ £ M ^ in any way 

a s s i s t ofre t , T f " ^ ' m d e r ^ P " 6 9 7-0 7 . e l ° ^ StatutVs, regarding 
a s s e n t ox rents and all nghts nnder Chapter 702, Honda Statntes, regardmg foredos^ 

( ^ t e / i f c e d f o f o r a F ^ ^ ' ^ te Mortgagor has not used Hazardous Matenals 
as later d S ) T a t T e ^ ^ m ^ mSm,'!I * * ™M*<- BBvimnmmtal Laws 
e m e d i a L n t S n i u o P t T ^ n ° t ? * ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ « q ™ 

prior o ™ i o f T P ' ° E n ™ 0 I m e E t a l L ^ ^ *>*. to the best of Moitgagor's toowledge. no 
tffecZ^Prti! ^ T " ^ c m f f P ^ -onpant has nsed Hazardons Matenals on or 
and a ^ e e f t a " X r ^ y ^ ^ **"* V10M'S E ™ " ™ ^ Laws. Mortgagor covenants 

shah c-ond™ L ^ ' l f S ! T 1 ™ l ™ ? ^ ^ • " Environmental Law,; (b) Mortgagor 
testing and all re-m^'d - i ^ -, — • - — — ^ ^ ^U^LO, OIULUK>, ^ampung ana 

H a z a r ^ ^ M a t e n a T o n o r a f f " 0 ; r p 0 t I i e r ^ ^ ^ ^ t 0 C lea i1 U P M d r e m - e ^ 
in accord! ; ; ^ f L F ™ ? ^ IIUSeS3 ^ ^ ^ ^ ^ b y M o r t g a S O r o r a " P ^ -
with the r d e r T ^ d fcerti, f n ^ ^ ^ " ^ ^ ^ o f M o r t g a g-= ^ m a c c o r S e 
Mortgagor shTh n l f V ^ T U ^ ^ ^ ^ l 0 C a I ^ v e ™ e n t a l authonties, and 
status o t i L c h ^ f i o n , M ^ : " ^ ^ ^ t 0 ^ ^ ^ ^ ^ ^ ^ ^ 0 f ^ 
Mortgagee Z t T L T Z ^ t ' T ^ ^ ^ ^ Up011 M o r t ^ - ^ -quest, provide 
information ^ m v e m e L f T ^ f ^ ^ a C t l 0 n S ^ ^ r e l a t e d documents and 
waiver oflyt^Zf^s T ?$7 ^ ^ b y M O r t g a § 0 r ^ n 0 t b e deemed a cure or 
or a f fec tm^L P r e L l 1 ^ ^ ^ ^ ^ P reSe ]1Ce 0 r l lSe o f ^ ^ M*™** on 
Mor t«^a«V7! P r ^ I m s e s - Additionahy, Alortgagor shah defend, indemnify and hold harmless 

S ^ t a d e m ^ T 6 2 ' T ^ J ^ ^ d ^ ' 0 f f i c - - d directors, fromLd against ^ Z 
( m c l u ^ ^ r o S W ^ n " 5 ^ ^ f ^ s e t t ^ s , damages, costs or expenses 

p r e s e n c e ^ s T o s r ^ s e o f t b ^ f f ^f^ *** " ^ ^ 0 f 0 r r e l a t e d to « ^ 
L PremLes or l l i T L t r e l e a S e 0 f ^ H a Z a r d o U S M a t e r i a l s ^ from or affecting 
on the S 4 e s (fi) ^ n e T ' T " ^ ^ ^ ^ ^ P ^ ^ ^ ^ P ™ 1 8 OT " ^ 
damage freTor i e ^ f / ^ ( m C l U d m g ' ^ ^ ^ ^ ^ ^ ^ death) or property 
brou£ ofZltZTi^ T 0 f rf^ t0 ^ HaZard0US M a t e r i ^ Cm - 7 W s S 
Materials r i v v T ^ f r e a c I i e d 0 r gove™nent order related to these Hazardous 
t a k f c ^ i ^ ^ ^ ^ 0 f H a z a r d o ^ Materials f om any portion of the P r e n S Tv) 
^ r ^ nrrmT- t 0 ̂ T IT81 ̂  reIeaSe 0f ̂ ^ Matcdi^M 
E n v i r o n T n i S s o " e ^ ^ f ^ E ^ o n m e n t a l Laws and/or (vii) any violation of 

A^aTS^r^srs gre'which ̂ m my way reiated to Hazardo-
to be selected ^ W ^ T • T ^ ^ C O n s u l t a n t s ' fees ( ^ attorneys and consultants 
required b ^ M o r t ^ e e S t ^ ^ ^ ^ d laboratory fees and environmental studies 
Mortgage^ Mor t^S S ^ t 0 f o r e c I o s m e ' o r otherwise). Upon the request of 

p o t e T t i r v i S i t ^ n ^ S v l l T T i T ™ * - T ^ ^ ^ ™ o n m e n t a l Complainf) of any 
^ t h i n f i v e S d a v s o f ; ^ ? ^ e n t a l Laws with respect to Mortgagor or the Premises (and, 
a C of t) L d to S ^ r f ^ Envirommental Complaint, Mortgagor shah ^ve Mortgagee 
or fceatened t y w t ^ t T t ^ ^ ^ ^ ^ b e 0 1 n 0 a c W C O m m e - e d 

any B^rvtonuZ^lI^r^l T + ̂ f^ ^ P r e m i S e S f o r -0-omPHance with 
nmentai Laws, (d) In the event this Mortgage is foreclosed or Mortgagor tendem a 
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deed m heu or foreclosure, Mortgagor shah deHver the Premises to Mortgagee, purchaser or 
f T ^ ? C a S e m a y b e ' free 0 f H a z ardous Materials so that the condition of the Premises 
snail not be a violation of any Environmental Laws; (e) Upon ten (10) days notice to M o r t ^ o r 
(except m an emergency or where not practical under apphcable law, in which case notice" is 
waiveo), and without limitation of Mortgagee's other rights under this Mortgage or elsewhere 
Mortgagee has the right, but not the obhgation, to enter on the Premises and to take those actions' 

- as it deems appropriate to^investigate or test for, clean up, remove, resolve, minimize the impact 
• of or aavise goveinmental agencies of the p0 S s ible existence of any Hazardons Materials upon 

Mortgagee s receipt of any notice from any source asserting the existence of any Hazardous 
Materia^ or an Environmental Complaint pertaining to the Premises which, if true, could result 
J i an order, suit or other action against Mortgagor or any part of the Premises which, in the sole 
cnZZ A iUoZSaS^ COVld J ^ P ^ d i z e its security under this Mortgage. Any such actions 
conducted by Mortgagee shah be solely for the benefit of and to protect the interests of 

_ 2 5 e e m lhf n0t b e r e l i e d U P o n Mortgagor or any third party for any purpose. By 
^-^uLOLix^ oTiV Mien <ji_.tj.ons. M o r t g a g e e d o e ^ -"^t- a^cnr^^ ,-.^-h-,i ^ ^ ^ +T,Q „„,„• ^ . ^ r • . 

or operations of Mortgagor nor assume any habihty of Mortgagor or any thmd part}- (f) The 
pKmsions of tfrs paragraph 10 shah be m addition to ah other obhgations and liabilities 
Z ? rl r 7 to MoTt£^ at common law or pursuant to any other agreement, and shah 
s u m v e (i) the repayment of the Indebtedness, (ii) the satisfaction of ah other obligations of 
Mortgagor under tins Mortgage and under the other loan documents, (iii) the discharge of this 
Mortgage ^ ( ) ^ f o r e c l o s u r e o f ^ M o r t g a g e o r a c c e p t a i l c e o f a d e e d ^ ^ o f 

toreclosure; and (g) For purposes of this Mortgage, (i) 'Hazardous Materials" means each and ah 
of tire following- hazardous materials and/or substances as defined m any Environmental Law 

TJ^7 P ^ 1 6 ^ Petroleum by-products, natural gas, flammable explosives, radioactive 

Seal o ? ; t 0X1C f Tf3' a i l d ^ ' ^ ^ o n m e n t a l Laws" mean any and ah federal, state, 

o o h t v T ^ ? ^ ^ ^ C O m m 0 n l a W ' ^ ^ ^ ^ a c t i o n or otherwise), rules, 
pohcies, ordmances, dmectives, orders, statutes, or regulations an object of which is to regulate 
or improve health, safety, or the environment. 

M o r t c a ^ l n I 0 C C ™ C f o f ^ o f t b e f o h o ^ g events (each an "Event of Default'), 
^ v o S f r I d t / m ^ ^ r ^ ^ Mortgage: (a) Any failure to pay the Indebtedness or 
^ Z 7 7 ^debtedness when due, by acceleration or otherwise; (b) Any failure to comply with, 
or breach of, any term of this Mortgage, or any other agreement between Boirower. Mortgagor 

Z^L^oTZ ^ ? ^ I n d e b t e d n e s s C^arantor"),and Mortgagee; (c) Any w a ^ t y , ' 
r^resentation, or other information made, given or fhmished to Mortgagee by or on behalf of 
* T I ^ M0*S*g0I> 0 r ** gnarantor shah be, or shah prove to have been, false or materially 
S m S t ^ ? V e n ' 0 r & m i s l i e d = - (d) Any loss, theft, substantial damage or 
TJnZl f 1 ^ 0 f t h e P r e m i s e s ' or the issuance or filing of any attachment, levy, 
nfZl ft 0 r i < ; 0 m m e i l c e m e i l t of any proceeding in connection with any of the Premises or 

sny/f^Pr^ ?\0ff 0f' T11 0 r ^ XeSp&Ct 0 f B 0 i r O W e r > Mortgagor, any guarantor, or 
J ^ ^ ^ g ^ l i 6 ) ^ a l e or otherl|ispositignb}LBorrower. Morteaeor. or anv puaiantnr n £ _ „ 

b T i n ' e s T ^ n POTtXOn f ; t S a S S e t S 0 r ^ ^ 0 r V 0 l l m t a i y ' ^ P ^ o n of t h e T ^ s a c t i o n l f 
S s t e n c e B 0 i r 0 W e r ' Mortgagor, or any guarantor; or death, dissolution, termination of 
cZttZ f T \ C O n s o M 2 ^ ^ insolvency, business fahure, or assignment for the benefit of -
^ d e r an v ^ y ^TT? M o r t ^ 0 ^ o r ^ gnarantor; or commencement of any proceedings 
^ t T ^ f f b a t t o P t o y or insolvency laws or laws for the^rehef of debtors by or 
a0amst Horrower, Mortgagor, or any guarantor; or the appointment of a receiver, trustee court 

10 
DeteDit_812323 3 

http://ji_.tj.ons


appointee, sequesixator or otherwise, for ah or any part of thepropertv of Borrower, Mortga°or 
or any guarantor; (f) Default under any mortgage or securiw aereement agamst any ofVe 
^ f 0 / ^ MoTtS^e deems itself insecure, in good faifr beheving that the prospect of 
payment of the hidebtedness or performance of this Mortage is unpaired or shah fear 
deterioration, removal, or waste of the Premises. 

n ^ L A c C
+

e l e r a t i o n offhe Indebtedness as pnmded in this Mortgage shah trigger any anphcable 
prepayment premium or formula. Without limiting when a prepayment premium may be due if 

ZtiSOt ^ fy t l m e af l!er - a c c e l e r a t i o ^ a tender of payment of the "amount necessan-te 
" Tr,r w e ^ ^ I k l d e b t e d n e s s ^ ° r ^ hehalf of Mortgagor or otherwise, must include any 

applrcable prepayment premium or formula. . . 

nnhn ^f^1^ UP011 the occurrence of any Event of Default, Mortgagee shah have the 
option to do any or ah of the following: (a) Declare the entire unpaid amount of the 
indebteaness, mcludm°- ^n+^^.f i;̂ ,-+ „„„„,slJ ^ . j „ -, - , , .f , .. 

-—i=3 " - ^ ^ - i . xxxLLLu, cto îu-eLL cau unDaid mterest on JI ana anv a-n-nhnahlp 
b e t r n ^ t T T ^ 0I f 0 i m U l a ' ^ ^ 0 t h e r C 3 i a r g e s P ^ 1 6 % Mortgagor to MortgageeTto be nnmeiat I y d u d p a y a b I e ^ ^ M o r t g a g e e , s o p t i o ^ ^ to ^ g ^ ^ ^ ^ 

™vm f / i ^ T ^ m s t l t u t e a11 o^er proceedmgs that Mortgagee deems necessary to enforce 
payment of the Indebtedness and performance under this Mortgase and to protect the hen of this 

lortgage, (b) Commence foreclosure proceedmgs against the Premises throueh judicial 
proceedings^ , he commencement by Mortgagee of foreclosure proceedmgs shah be deemed an 
exercise by Mortgagee of its option to accelerate tiie Indebtedness, unless such proceedings on 
tnem face specificahy indicate otherwise. Mortgagor consents to the sale of the Premrses^m a 
sm^le parcel or m several parcels; (c) Procure new or cause to be updated abstracts, tax histories 
title msur^ce, or title reports; (d) Obtain a receiver to manage the Premises and cohect the rents3 

proms and mcome from it without notice to Borrower unless required by apphcable law (e) 

o r o c S i n ? 3 T ™ * ^ - ^ ^ 0 f ^ taXeS "PP^16 tD ^ P r e m i s e s by appropnate 
Sor t " T 5 ^ f e r m Mort^S^s name. Mortgagor's name or jointly with Mortgagor. 
• X ? g r T? ^ ^ ^ a n d d e l l V e r t o Mortgagee, upon demand, whatever documents and 
formation Mortgagee determines may be necessary or proper to so contest the taxes or to 
secure payment ox any resulting refund. Mortgagor shah reimburse Mortgagee for ah costs and 
expenses, mcludmg, without limit, attorney fees, incurred in connection with each tax contest 
proceeding. Ah refunds resulting from each tax contest proceeding shall belong to Mortgagee to 
a^dlt f^r3' ^ L l d f i ? t e d n f i s s ^ the surplus, if any, to be paid to Mortgagor. Mortgagee 
^ f h n ^ f t

 emPioyees is each irrevocably appointed attorney-in-fact for Mortgagor and Is 
aumorized to execute and dehver in the name of Mortgagor those documents deemed necessary 
Zd/n?m T ^ 0 r t ^ e e t o cairy o u t ^ tax contest proceeding or receive any resulting refends; 

OTotheiw,-? r S ? y S a l e 0 f t h e P r e m i s ^ b y foreclosure, through judicial proceedmgs 
OT otnerwise, app y the proceeds of any such sale in the following order or such other order as 
iiortgagee may elect: to (i) all expenses incurred for the cohection of the Indebtedness and the 

_ f g ^ r c ^ g tins Mortgage including, without limit,- jittome_v^ees:„fiiLalL s u m s ^ e n d - d - -
2TT i^T/^06 dkeClly 0 r ^dh-ectly in carrying out terms, covenants and agreements of 
or under this Mortgage or any related document, together with interest as provided in this 

H^ ^ r £ ^ ^ ^ ^ T m p a i d i l I t e r e s t ^ d i a t e P a y m e n t oharges upon the Indebtedness; 
T ^ T ^ a p p i l C a b ! e PrePayment premium or formula; (v) the unpaid principal amount of the 
inaebtedness; -and (vi) the surplus, if any, paid to Mortgagor unless axourt of competent 
jurisdiction decrees otherwise. 
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Mart J" ZfJ^T^101^ ? ^ ^ m d i e e X e r c i s e ' 0 f ^ ri^ OT P 0 ^ ^ e r this 
^ ^ o ^ J ^ f ^ ^ ^ e X e r C i S e 0 f ^ - ^ ^ m d P 0 W e r S m d e r ^ Engage. 
r e m a ^ r ^tuZ ** V10™1011 0 f ^ M o n g a - e sha11 n01 affeCI ^ emorceabihty o> l e 

' " r e ^ to' tb ^ a g ^ c o ^ i t u t e s the entire agreement of Mortgagor and Mortgagee with 
effective v l I T ^ f *» ^ ^ N o *>«**™« o f ^ ^ g a g e shah be 
ofuTrt l^ l j f l ^ ^ hl m ™ m g ^ Signed b y M 0 r t ^ o r ^ an authored officer 

-~ m a d e t S " ^ ^ ^ ^ M o r t § a g O T ' ^ ^dertakmgs^warranties and covenants 
v̂erahv T*M T ^ ^ ^ ^ ^ ^ t 0 M o r t ^ e e «° m a ^ or given jomtlv and 

M ra^'^l 'T ^ ^ ^ ^ ^ M O n g a g 0 r md M 0 r t ^ e e ^ on Mortgagor's and 
debtor m l ' l e g a l ^P^en ta t ives , successors and assigns includmg, without limit, any^ 

bTMrt^rrr traStee ? ' ^ ^ ^ ^ ^ ^ ^ ^ n0t be deemed^nsent 
mte^st m M n l ^ ^ T ! ! b y M O r t g a g 0 r 0 f ^ 0 r P ^ 0 f ^ P r e m i s e s OT 0f = * o^ership 
Sdebtedre M 0 I ! g a g 0 r - i Mortgagee may seh, assign or grant participations in any of the 

M ^ r M o ^ ^ 0 r ^ e i l f 0 r c e m e n t b y ^ g a g e e of .my other remedies under this 

^Ts^Tf^1^ ^ ^ 0 f f i e r W i S e ^ ^ ^ m ^ ^ to ^ h ^ of^sots 
^7ets or a^v n^ ^ ^ f 8 ^ r e ^ e Mortgagee to pursue its remedies against any other 
MonZoTlf^?^: ^ T "f ^ ^ P ^ ^ 0 f ^ hidebtedness and performlce bv 
p a S S 10m f , .n6 1 ° b l l g a t l 0 n S ^ e r this Mortgage, except as otherwase provided m 
S S r S b e n £ i 0 ' ^ 1

P a i t l e S ^ ^ au tomatioaUy each Mly and finally release and 
a e f S b t e d n £ 0 m , T C l a m i 3 ^ ^ 0 r 0 b l l g a t i 0 n m C O m e c t i o n ^ ^ Mortgage ^ 
^ c o r ^ c W h th ^ ^ ^ ^ m * ^ ^ b e S 0 ™ ^ by and constoTed m accordance with the laws of the State of Florida 

^ H v e r ^ l T r t h 7 "T ^ ^ ^ o f M o r t ^ e e ' Mortgagor shah execute, acknowledee and 
fiscretiof t o ^ f i " T % a n d ^ ^ ^ ^ ^ " M 0 r t g a g e e ^ r e ^ e m ^ -le 
Ptoses of a S S ^ P ^ ^ ^ ^ ^ ^ ^ ^ 0 & ™ e t 0 ^ - P ^ ^ 

availablfr^dv"1 ^ ^Tf' ^ b e C O n S t n i e d t 0 PXeclude M o * ^ from pursumg any 
S S ™ ^ C O l I e C t i 0 n 0 f ^ hidebtedness or enforcement 'of itl 
s^mdtv^ intP? 7 1 0 ^ f ^ t Notbmg m this Mortgage shah reduce or release any rights or -

M o S L f or Z " ^ ^ T ^ * "* GXi^ "Sn^ment between Bolower, 
M S £ S ' s S l l T e f f T ? M 0 r t ^ e e - N o w ^ of default or consent to any act b^ 
N o ^ S v e r o f f . v / f u " 7 ^ m ^ ^ ^ s i g I i e d b y ^ a u t b o ^ e d officer of Mortgagee 
mideTSs M o ^ I n 0 " f o r b e a r a n c e ™ t b e P ^ of Mortgagee in enforcing any of its rights toLti^st riSras a waivQ"of any otiier defauit or ome same defauit ?a 

oart fbnt not witl, ' ^ - * f e ' 'BOSCO,- Or i r i fongagr tMni^^esEBaai i ia te , m whole orT^ 

S f r l J o r ^ T L T ^cupancy agreements of the Premises upon the eaeontion by Mortgagee, 
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dven w t ^ M 0 6 8 *? d , e m 2 I l d S r e q U i r e d 0 r P e i m i t t e d t 0 b e ^ m i0 Mortgagor shah be deemed 
f d d r ^ r K I 0 l^zsoi or when placed in an envelope addressed to Mortgagor at the 

^TZstlV: d "t ^ ^ ^fS " ^ ^ ^ ^ - itS reCOTds ' - d deposited, 
to ^ o v W i ^ , i P 0 S 0 ^ - U l i a e r ^ C U S t 0 d y o f ^ U n i t e d States Postal Sendee or delivered 
torn o, ermght dehvery courier. The mailmg may be certified, first class or overnight delivery 

this M o r t ^ e TT ^ T ^ ^ ] h d e b t e d n e s s ^ Payable upon demand, notblng^ontamed m 
^ L m a W ? 0 ^ t h e t e n n s ^ d conditions of that Indebtedness nor prevent Mortgagee 
orZ S V T T ^ ' n 0 t e e ^ ^ ^ h o u t x e a s o n , for immediate payment of Sry 
or all or that Indebtedness at any time(s), whether or not an Event of Default has occurred. 

^ t o a f ^ ^ f ^ ^ (except 
of L M o f 1 f n ' T f ' T ' 6 ^ b 0 1 i a fide P ^ ^ 5 ^ 0 r he^olders) the effectiveness 
of this Mortgage shall automatically continue or be reinstated m the event that M am- ™^~. 

ITscZdJlT^r7"11 ^ M 0 r t ^ e e m aspect of the Indebtedness is return^ d r s g ^ e d ^ 
o72^*Pr ' fPemx&le **>&, fraudulent conveyance, diversion of trSst funds 
r e t t e d , ^ T * ^ ^ ^ m ^ C a S e ^ M o r t g ^ ^ah be embrceable as if th 

n o ^ o l t f - H 7 r e S C S l d e d P a 5 ; m e n t ^ C r e d l t ^ * * b e e i 1 r e C e i v e d OT ̂ ^ - b e ^ or 
or rb} ^ ^ " i } U P O n . t h l S P a ^ e i l t 0 r C r e d i t 0 r Ch^d its position as a consequence of it 
M O S J O 3 a t f l 1 5 " ^ ^ ^ ^ P 0 3 ^ " S ^ M o r t ^ e e - ^ g to any matter'as to which 
^ e p S ^ n c e f f H, I T ^ ^ ^ ^ ^ M o r t g a g e ' m c M d m - - t e ***> - to 
or S T ^ 0 f H a Z a r d 0 U S M a t e n a l s ^ m or about the Premises, whether this matter is known 

Mo^ZTof "bTp01 T ? ^ ^ ^ ^ ^ ^ wMch *** *** ^ a c ^ t i o n by 
due to ffie - - ^ T y f o . r e c l 0 S U r e ' deed m heu of foreclosure or otherwise, to the extent 
agreeable to t b f t T T ^ ? 0 f Mor tSagee)= ^ ^hich case this Mortgage shah be 
f S s T m S e A v V T ^ ^ ^ C0StS ^ ^ ^ ^ ^ g ^tfaoot hmit, attorney 
orii^t^t ? ^ f̂e ^ t h e ^ 0 r i n d i r e c t r e S U l t ^ ^ & ^ event of continuation 
d e W to MZL 0fihllM0Tt^e> Mortgagor agrees upon demand by Mortgagee to execute and 
etde^o rm t ^ T r " ^J™**** **** M o r t g a g e e d e t e — are appropriate to further 
S t e of M J P r^ ^ 0 t l i e r w i s e ) ^ oontinuation or reinstatement, although the 
S S j l ^ n g T ^ SO ^ n 0 t a £ f e c t ^ ^ ^ t h e s t a t e m e n t or continuatibn. If 
^ d e f c f e ^ , n0 t .eX .eCUte ^ dehver to Mortgagee upon demand such documents, Mortgagee 
Sfe a S l a ^ l ^ * ^ ^ aPPo i l l t ed (l /hich appomtment is coupled with an interest) the 
s ^ c l S c r ^ S ^ ^ M f ^ ^ (wifh m P O W e r of-bstitution) to execute and d i v e r sucn documents in the name and on behalf of Mortgagor. 

O P P O 5 ^ T Y
P A ? ? V ^ ^

 C O N S U L ™ G (OR HAVING HAD THE 
KNOW^J AI? vZ?™™0 Wlm C O UNSEL OF TEEIR CHOICE, 

^ G l S l ^ r S ™-o^^L^^^^L™ ^NT OFLITIGAHON 
RELA™, TO, TIBS MORTGISSSR ^ ^ 2 ™ ^ ^ ^ ° ^ ™ ^ ^ ^ 

other co^S'Jr f-^ f6^ ^^ 0CCUr a n d ^ U P 0 : Q ^ ^ ^ o f a bil1 ̂ e ^ t y or 
t t e T x t X e ^ S d h 1 ' ^ P 5 O C e e d ^ t o enforce the rights of Mortgagee, Mortgagee to 
the extent permitted by law and without regard to the value or occupancy of tiie security shall be 

13 
Deiroit_812323 3 



entitled as a matter of right to the appointment of a receiver to enter upon and take possession of 
the Mortgaged Property. The receiver shall cohect ah revenues, issues, income, profits and rents 
thereof, pending such proceedings and apply the same as the court may direct. Mortgagor hereby 
specificahy waives the_ right to object to the appointment of a receiver as described herein and . 
hereby expressly consents that such appointment shah be made as Mortgagee's absolute right 
and that such appointment may be made without notice to Mortgagor. The receiver shall have ah 
rights and powers permitted under the laws of Florida and such other powers as the court making 
such appointment shall confer. The expenses, including receiver's fees, reasonable attorneys' 
fees, costs and agent's compensation, incurred pursuant to the powers herein contained shall be 
secured by this Mortgage. The right to enter and take possession of, to manage and operate, the 
Mortgaged Property, to cohect the revenues, issues, income, profits and rents thereof, whether by 
a receiver or otherwise, shall be cumulative to any other right or remedy hereunder or afforded 
by law, and may be exercised concurrent therewith or independently thereof. Mortgagee shah be 
hable to account only for such rents, issues and profits actually received by Mortgagee. 
Notwithstanding the appcintinent of any receiver, trustee or other custodian. Mortgagee shah be 
entitled as pledgee to the possession and control of any cash, or other instruments at the time 
held by, or payable or deliverable under the terms of this Mortgage to Mortgagee. 

23. Additional provisions, if any: 

a Leasehold Mortgage Rider. The Leasehold Mortgage Rider attached as Exhibit 
"C" hereto is incorporated herein by this reference. 

b Waiver of Notice of Limitation of Indebtedness. Mortgagor hereby waives, on 
behalf of Itself and its successors and assigns, the right to file for recording a 
notice limiting the maximum principal amount which may be secured by this 
Mortgage, as provided for in Florida Statutes, 697.04(l)(b), as may be amended 
from time to time. 

c After Acquired Pro-perty; Time is of the Essence. The hen of this Mortgage will 
automaticahy attach, without further act, to ah after acquired property of any 
nature whatsoever attached to, located in, on, or used in the operation of the 
Mortgaged Property or any part thereof owned by Mortgagor or in which 
Mortgagor has an interest, and Mortgagor covenants and warrants that if will have 
good and absolute title to ah of the aforesaid after acquired property it acquires, 
free of any hen or encumbrance. It is specificahy agreed that time is of the 
essence of this Mortgage and that no waiver of any obhgation hereunder or of the 

_ obhgation secured hereby shall at any time thereafter be held to be a waiver of the 
- terms hereof or of the instrument secured hereby. 

d. Legal Description Indemnification. Mortgagor has read and does hereby approve 
-theJe-gal-dsssription-offfi^rem^^ 
forth in Exhibit "A" attached hereto, and hereby indemnifies Mortgagee, its 
successors or assigns, and their attorneys with respect to any habihty which might 
arise as a consequence of Section 697.10, Florida Statutes, or any successors or 
amendments thereto. 
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e. Limitation. Notwithstanding the principal amount of the Jndebiedness secured by 
this Mortgage, recovery of principal under this Mortgage shah be limited to 
$11,850,000; provided, however, sucn Imntation shah in no way be deemed to 
limit, in any manner whatsoever, Mortgagee's ability to r e ^ er (i) any unpaid or 
past-due mterest (including any default interest or mterest on any judgment 
obtained by Mortgagee against Mortgagor) m connection vith the Note and tins 
Mongage; (ii) protective advances made by Mortgagee in accordance with the 
Note and this Mortgage, or (til) amounts incurred by Mortgagee m connecnon 
with the occurrence of an Event of Default hereunder, mcludmg, •without 
limitation, attorneys' fees and costs, court costs and costs of collection. 

IN WITNESS WHEREOF, Mortgagor has signed and dehvered this Mortgage the day and year 
first written above. 

RECORDING REQUIREMENTS: Two whuesses are required for each Mortgagor. Type 
tgagor. Witness and Notary beneath the respective signature 

or print name of each 
line. 

WITNESSES: 

1 

• - — - ^ 

SIGNATURE OF - ^ J^L J ' 

SIGNATURE OF 

6- - A L, U r ^ 

MORTGAGORS) 

OCEAN 4660, LLC 

/fIBNATUm'oF HAkNA-KARCHO-̂ OLfeELLI 

ijs. I Managmg Member 
TTILE (IF APPLICABLE) 

STATE OF MICHIGAN 

COUJ^Y OP OAKLAND 

^ m t T l ^ ^ T l aC]?°W]ed^d b e f O T e - e on January 3, 2008 by Hanna-Karcho-

L£dL_£=&- />? ^ 4 ^ : ^ U J tiffin 
^Staffi.Pnhhc^O aMandjC^untv-Mic^ '•> vzr-
My commission expires: *-/J JL b fj-elTL-
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.EXBDDBJT "A" 

Legal Description 

Land situated in the County of Broward, State of Florida, descnbed as foUows: 

PARCELA: 

^EWWBYWWA* ^ fmmlCk 1 0 ' ^ ^ 14 ' 1 5 ' 1 6 - d 17;mBlock5, of 
nfXTZ^t A ' a c c o r d m g to the Plat thereof recorded in Plat Book 6 Pa^e 2 
bou.H J I S ^ 0 f B r 0 W a r d C 0 m i t y ' Fl0rida' ^ S 0 ^ 0f ^ t parcel of land, i f V 
IZtd ^ ^ ^ t ^ ^ ^ ^ ^ 0 f S a i d L 0 I S 1 4 ' 15= 1 6 - d 17, of said Block 9 
bounded on the East by the Atlantic Ocean, bounded on the North bv the North line of Lot 17 of 
sad mock 9 extended Easterly to the Atlantic Ocean and bounded on the South by the South 
Afr^tic O c e i S a i d B l 0 C k 9 ' ^ ^ ^ E a s t e r l y to the Atiannc Ocean, said land fronting the 

Land situated in the County of Broward, State of Florida, descnbed as follows: 

RARCEI^B: 

r ^ r d e d m'pf t'n ^ ^ ^ LAUI)EKDALE B Y ^ SEA accordmg to the Plat thereof 
recoraed m Plat Book 6, Page 2, of the Pubhc Records of Broward County, Florida 

PARCENC-

f w ! ; 1 0 ' 2 2 ; ?• *£ 2 4 ' m B l 0 C k 1 0 ' of hAUDERDALE BY THE SEA, accordmg to the Plat 
thereof recorded m Plat Book 6, Page 2, of the Public Records of Broward Count}, Florida. 

Tax Identification Nos.: 19318-01-06100 and 19318-01-07000 (Parcel A) 
19318-01-07300 (Parcel B) 
19318-01-06800 and 19318-01-06820 (Parcel C) 

Commonly Known As: 4660 N. Ocean Drive, Lauderdale by the Sea, Florida 
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EXHLEIT "B" 

Perrmtted Encnmbrgnces 

1 Restrictions, dedications and easements as contained on the Plat of LAUDERDALE BY 
TEE SEA, as recorded in the Plat thereof, recorded m Plat Book 6, Page 2 

2 Easement m favor of Selkirk Communications, lac , recorded Apnl 10, 1987 in Official 
Records Book 14336, Page 999 

3 Perpetual Beach Storm Damage Reduction Easement recorded January 9, 2002 in 
Official Records Book 32599, Page 1521 

A Rights, if any, of the pubhc to use as a pubhc beach or recreation area any part of the land 
lying oerween toe booy of water abuttmg the subject property and the natural hne of vegetation 
bluff, extreme high water hne, or other apparent boundary hne separating the pubhcly used area 
from the upland private area 

5 Any land descnbed m Exhibit A, which is artificially filled land in vhat was formerly 
navigable waters, is subject to the rights of the Umted States government, ansmg by said 
government's control over navigable w aters involving navigation and commerce 

6 The Lease and Sublease (as defined on Exhibit "C" to this Mortgage), as to Parcel C 
only 
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EXHBUT W C" 

Leasehold Mortgage Rider 

1- Incorporation by Reference. The Continuing Collateral Mortgage to which this Exhfbii 
"C" is attached, incorporated and a part (the "Mongage" and capitalized terms not defined in this 
Exhibit "C" shah have the meanings ascribed to them in the Mortgage) constitutes, with respect 
to the property described as Parcel C on Exhibit A atrachedrto the Mortgage (the "Leased 
Property"), an encumbrance against the leasehold premises .and leasehold estate of Mortgagor 
under the Lease between Antina Investments HL, Inc., a Florida corporation as lessor (Together 
with its assigns, the "Landlord"), and Mortgagor (or its predecessor in title) as lessee dated 
September 1, 1973 and recorded November 6, 1973 in Ofticial Records Book 5515, Page 406 (as 
it may be amended or assigned, the "Lease"). The Lease is a sublease by Landlord of its 
leasehold interest in the Leased Property under the Lease between John J. Demko and Mary are L 
H. Demko, his wife, as lessors (together with their successors in title, the 'Prime Landlord") and 
Solar Groves, Inc., a Florida corporation, as lessee, dated September 5, 1957 and recorded 
September 13, 1957, which lease was subsequently assigned by Solar Groves, Inc. to Landlord, 
(as it may be amended or assigned, the 'Prime Lease"). Ah right, title and mterest of Mortgagor 
in the leasehold estate under the Lease and ah other right, title and mterest of Mortgagor in and 
to the Leased Property, whether now existing or hereafter acquired, including without limitation, 
under the Lease, is hereby incorporated in the term 'Premises" as used in the Mortgage, and is 
hereby mortgaged, warranted, assigned, transferred, conveyed and set over to Mortgagee as 
security for the Indebtedness. The term "Premises" as used in the Mortgage and in this Exhibit 
"C" shah, with respect to the Leased Property only, be limited to the extent of Mortgagor's 
interest therein under the Lease, together with any and ah other right, title and interest of 
Mortgagor in and to the Premises or Leased Property whether now existing or hereafter acquired. 
The covenants, warranties and agreements set forth in the first clause of Section 2 of the 
Mortgage regarding Mortgagor having good and indefeasible title in fee simple to the Premises 
shah, with respect to the Leased Property only, be limited to good and indefeasible title to the 
leasehold interest of Mortgagor therein pursuant to the Lease. Nothing in this Rider shah be 
deemed a consent by Mortgagee to any specific provisions of the Lease or a subordination of the 
Mortgage to the Lease. 

2 . Representation of Mor tgagor . Mortgagor hereby represents and warrants that: 

a The Lease is unmodified and in full force and effect; 

b. Ah rents and other charges to be paid by Mortgagor as tenant under the Lease are 
current;'" 

:Jk= : = =JIaj jncuredjIefau^ 
otherwise would permit Landlord to cancel, terminate or otherwise limit the Lease 
in any manner; 
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d. 
Mortgagor is not aware of any default by Landlord under the Lease or the 
existence oi circumstances which would constitute a default by Landlord under 
the .P.PCP- J ~ — i the Lease; 

k. 

m. 

n. 

e. Mortgagor's interest in the Lease is subject to no hens or encumbrances except as 
set forth on Exhibit "B" to the Mortgage; 

Mortgagor owns and holds the Lease and the entire leasehold estate created 
thereby, has not assigned its rights under the Lease, and has the right under the 
Lease or has received all appropriate consents required in order for Mortgagor to 
execute the Mortgage and mortgage Mortgagor's interest thereunder; 

Mortgagor enjoys the quiet and peaceful possession of the premises demised 
under the Lease and Mortgagor agrees to defend the leasehold estate created 
under the Lease for the entire remainder of the term set forth tderein; 

Neither the Landlord nor the Mortgagor has any offsets, claims or defenses with 
respect to the performance of either party's obhgations under tiie Lease, as of the 
date of the Mortgage, and Mortgagor shah promptly give Mortgagee written 
notice should any such offset claim or defense arise; 

Mortgagor has not sublet ah or any portion of the Leased Property; 

To Mortgagor's knowledge, the Prime Lease is unmodified and in full force and 
effect; 

To Mortgagor's knowledge, ah rents and other charges to be paid by Landlord as 
tenant under the Prime Lease are current; 

To Mortgagor's knowledge. Landlord is not in default under the Prime Lease, nor 
has there occurred any event that otherwise would permit Prime Landlord to 
cancel, terminate or otherwise limit the Prime Lease in any manner; 

Mortgagor is not aware of any default by Prime Landlord under the Prime Lease 
or the existence of circumstances which would constitute a default by Prime 
Landlord under the Prime Lease; and 

To Mortgagor's knowledge. Landlord's interest in the Prime Lease is subject to 
no hens or encumbrances except as set forth on Exhibit ""B" attached to the 
Mortgage. 

o ^ J S S S ^ T Z r ^ M"*-** d° <*J»̂ JD beta* or agjMoĵ  

Lease or to re -mtoTe t ^ P 1 . f ^ ^ W teminati°n **= Lease or Prime 
covenanh r J S w Property. Mortgagor agrees to pay, keep md perfbrm all 

" Z w V ^ r ^ l ^ r « - °^ — - £* » ̂  Leased not to commit or permit any breach thereof. 
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L a n f f l o r l ^ ^ SLt fo fa? ly,(l ^ to ^ ^ * ^ 0f ^ " ^ fo-

BOL C p Z I t l T d t T s u c h a ^ ^ ( l i ) sem t0 M o i , 8 a s K a «w °^y 
Lea,,- a „ ^ - •, L f , daimmg tie enstenee of default by Landlord mder the W 

mo existence of any circumstances which would consrihite such a default. 

^ o b h f t ^ ^ S f a ^ T i f " ^ ^ ^ ^ ^ h e r e 0 f ^ b e deemed to 
sinKlarLtt'rs o ^ i T t ^ I t 0 } ^ S 0 I ' S ^ ^ ^ a S l e S S e e ^ respectrto 
relatm. to sZZ^Z ^ Lease, provided, however, the inclusion herein of any covenants 
or ̂ S^^^^1"0^^ " ^ ^ ^ * * L e a s e Sba11 n 0 t - " 
lessee u n d e r ^ e t e U d ^ b , ^ ^ f ^ ^ P ™ p r 0 m p t I y ^ 0 f i tS C o v e ^ t s as 
or the omif tw! , f g m t i i e M o r t g a ge shah be construed as reqmrin- the takin- of 

obh rations nnrlpr t^Tr ~ ""~ " ' t o ^ w " ^ "" i e i e a s e or roroearance of any of Mortgagor's 

^To.TXl^lZ^Z *"Lease or """"̂ £M iel- Mort^ * » 
Merger ̂ s f f S e ^ " T Z'Z ^ S0 , a n g Bs ^ l f a * « ! l s " e f c t . to ^ U be no 
fee estate m th. i t H ^ ^ ^ n 0 r o f ^ 1 ' ! a s ' ! M d ^ ^ c r e « ^ e b y wuh the 

the Leased p L e r ^ t v 11 * , ^ ^ 0 f ^ p m o D who s h a U h o M *« f « "state in 

Leased ? r o p " ^ e M o S a " s h a , , " 7 "t r e ! I a t \ t i f l e 0 r ^ ^ " ^ * m " 0 ™ o n rf ^ 
md snch fee a l e o r o t h ^ f t , ^ "J1™ 0 n * ' *= t l , i e 0 I ^ o a e r « t a t e E0 ^ ^ ^ 
become J b e ' Z Z t t e l - Z ' " f , ^ ^ ^ S 0 1 ^ m m ^ OT — ' — 
my snch acomsTtto^ bv M ^ f , y ^ M O r f S a g e - M o r t E a 8 0 r s h a I 1 ^ M o ^ i e 0} 
executed andTecorTed luA SZ*T^ " T ^ " ^ by M m t g a S e e - ' s M c a ^ to 1« 

M o ^ e e b e n e c ^ ^ r l ^ L X t t ^ m S T h r o ? ^ m ^ ^ ^ ^ °f 

a= L e a s T T ^ T S S I f f ^ - MOrtgag0r agreeS that ® »> Slmeilta « ^ ^ n of 
Landlord p t S t to S ^ T " t" ^ T t ? *" ^ 0 f ^ L a B < , 0 r * » te™^ ^ 

to any fee mortg "^ f ^ Z l I Z n f S ^ ^ smr.ai^ 0I cancelled, or subordinated 
Prior Written c o S e S of S o r t i e ' d M L " " ' ^ f " ^ 0 J " " ^ w i t a t *« 
written con.ent of M o r t g a S s S h T l m f ^ - / ^ * " ' m y ^ aC,i011- w i f t l ) u t , t e P n ° r 

an Event of D e f a u l t t S c Mortgage ^ " ^ 0 I " ^ a n d s M C0I1StI t l l te 

8- Mortgagor^sDefauIt. 

"" L ^ g a g 0 r - f f , ^ ^ ^ ^ t I l e L e a s e ' ** ^ t i o n to ah the rights and 
remedies provided for in the Mortgage and available at law. Mortgagee m S atTts ^ 

to c"; iTdT^l^^01110 d 0 S 0 ' ^ ^ a c t i o n — ' 4 o r T e ^ b f e 
advance / f " M o i t ^ O T s b a i l ^ demand feimburse Mortgagee for aU 
advances made and expenses incurred by Mortgagee in curing or fttfmptSg to 
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cure any such default (including without limit reasonable attorneys' fees), 
together with interest thereon at the highest rate apphcable to any of the 
indebtedness (but not to exceed the maximum rate permitted by apphcable law) 
from the date that an advance is madej^r expense incurred, to and includmg the 
date the same is repaid by Mortgagor and ah such sums shah be secured by the 
Mortgage. Upon receipt by Mortgagee of any written notice of default by 
Mortgagor under the Lease, Mortgagee may rely thereon and take any action to 
cure such default even though the existence or nature of the default may be 
disputed by Mortgagor. Mortgagor hereby grants to Mortgagee, and agrees that 

.Mortgagee shah have, the absolute and immediate right to enter in and upon the 
Leased Property or any part thereof to such extent and as often as Mortgagee, in 
its sole discretion, deems necessary or desirable in order to prevent or cure any 
default by Mortgagor as contemplated hereby. Notwithstanding the foregoing or 
anything to the contrary contained in the Mortgage, this provision shah not 
constitute a present assignment of the Lease, and Mortgagee does not hereby 
assume, nor shah Mortgagee be deemed to assume or otherwise be responsible 
for, performance of the obhgations of Mortgagor as lessee under the Lease 
Mortgagee shah be hable for the obhgations of Mortgagor as lessee under the 
Lease only after Mortgagee has acquired, by foreclosure or otherwise, and is 
holding, ah of Mortgagor's right, title and mterest m the Lease and possession of 
the Leased Property. 

b. Any breach or default by Mortgagor of any term, condition or covenant contamed 
in the Lease or the occurrence of any circumstances which would permit Landlord 
to cancel, terminate or otherwise limit the Lease m any manner, and the 
continuance of any of the foregoing beyond the expiration of any apphcable 
notice and cure period, shah constitute an Event of Default under the Mortgage 

9- Estoppel Certificate. Mortgagor shah promptly furnish to Mortgagee ah mfonnation 
that Mortgagee may request concerning the performance by Mortgagor of its obhgations under 
the Lease. Promptly upon demand by Mortgagee, Mortgagor shah obtain from Landlord and 
furnish to Mortgagee estoppel certificates executed by Landlord, respectively stating, among 
other things, the date through which rent has been paid under the apphcable Lease, whether or 
not there are any defaults under the Lease, and the nature of such defaults. 

10 New Lease. Mortgagor agrees that, if the Lease is for any reasoh whatsoever terminated 
prior to the natural expiration of its term and Mortgagee or its designee shah acquire from 
Landlord a new lease or leases of the Leased Property or any part thereof. Mortgagor shah have 
no right, title or interest in or to such new lease ur the leasehold estate created thereby. 

U- Notice of Bankruptcy. Mortgagor shah promptly notify Mortgagee of any filing by or 

States Code (as the same may be amended or recodified from time to time, together with any 
successor or similar statute, the "Bankruptcy Code"), setting forth any information^available to 
Mortgagor including the date of such filing, the court in which such petition was filed, and the 
relief sought therein. Mortgagor shall promptly dehver to Mortgagee any and all notices. 
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summons, pleadings, apphcations and other documents received by Mortgagor in connection 
with any such petition and any proceedings relating thereto. 

12. Restriction on Actions nnder Bankniptcv Code. Mortgagor shah not commence any 
action, suit, proceeding or case, or file any apphcation or make any motion in respect of the 
Leased Property, including the Lease, in any bankruptcy case filed by or against Landlord, 
without the prior written consent of Mortgagee. If any action, proceedings motion or notice shah 
be commenced or filed under the Bankruptcy, Code in respect of Landlord or the Leased 
Property, Mortgagee shah have the option, to the exclusion of Mortgagor, exercisable upon 
notice from Mortgagee to Mortgagor, to conduct and control any such htigation with counsel of 
Mortgagee's choice. Mortgagee may proceed in its own name, or in the name of Mortgagor in 
connection with any such htigation, and Mortgagor agrees to execute any and ah powers, 
authorizations, consents or other documents required by Mortgagee in connection therewith. 
Mortgagor shah. Upon demand, pay to Mortgagee ah costs and expenses (including reasonable 
attorneys' fees) paid or incurred by Mortgagee in connection with the prosecution or conduct of 
any such proceedings. Any such costs or expenses not paid by Mortgagor as aforesaid shall be 
secured by the Mortgage and shah be added to the Indebtedness. Mortgagor shah not commence 
any action, suit, proceeding or case, or file any apphcation or make any motion, in respect of the 
Lease in any bankruptcy case filed by or against Landlord under the Bankruptcy Code without 
the prior written consent of Mortgagee. 

13. Baakrnptcy of Landlord. 

a Mortgagor acknowledges that, pursuant to Section 365 of the Bankruptcy Code, it 
is possible that a trustee in bankruptcy of Landlord, or Landlord as debtor-in-
possession, could reject the Lease; in such event. Mortgagor, as tenant, would 
have the election described in Section 365(h) of the Bankruptcy Code (which 
election, as the same may be amended, revised or recodified from time to time, 
and together with any comparable right under any other state or federal law 
relating to bankruptcy, reorganization or other rehef for debtors, whether now or 
hereafter in effect, is herein called the "Election") to treat the Lease as terminated 
by such rejection or, in the alternative, to remain in possession for the balance of 
the term of such Lease and any renewal or extension thereof that is enforceable by 
the tenant under apphcable non-bankruptcy law. Mortgagor covenants that it will 
not suffer or permit the termination of the Lease by exercise of the Election or 
otherwise without the prior written consent of Mortgagee. Mortgagor 
acknowledges that, since the Lease is a primary part of Mortgagee's security for 
the obhgations secured under the Mortgage, Mortgagee does not anticipate that it 
would consent to termination of the Lease and shah not under any circumstances 
be obhgated to give such consent. Mortgagor further acknowledges that any 

"Election made without the oonsent of Mortgagee shah be null and void and of no 

^i-wj.\^o Ox CXJ-C^CU 

b. In order to secure the covenants made herein and as security for the other 
obhgations secured under the Mortgage, Mortgagor assigns the Election and ah of 
Mortgagor's other rights and remedies at any time arising under or pursuant to the 
Bankruptcy Code, including without limitation, ah of Mortgagor's rights to 
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remain in possession of the Leased Prooeny, to Mortgagee. Mortgagor 
acknowledges and agrees that Mortgagee may use the Election at any time in 
order to protect and preserve the rights and interests of Mortgagee under the 
Mortgage, since exercise of the Election in favor of terminating the Lease would 
constitute waste under the Mortgage. 

'-to'-o'-

c. _i Mortgagor acknowledges and agrees that the Election is in the nature of-a remedy 
and is not a property interest which Mortgagor can separate from the Lease 
Therefore, Mortgagor agrees thai exercise of the Election in favor of preserving 
the right to possession under, the-Lease shah not be deemed to constitute a taking 
or sale of the Leased Property by Mortgagee and shah not entitle Mortgagor to 
any credit against the Indebtedness. 

d. Mortgagor acknowledges and agrees that, in the event the Election is exerised in 
favor of Mortgagor remafrrmg in possession. Mortgagor's resulting right to 
possession and use of (and rents and profits from) the Leased Property, as 
adjusted by the effect of Section 365 of the Bankruptcy Code, whether or not ah 
or any part of the Leased Property has been subleased, shall then be part of the 
Leased Property and shall be subject to the hen of the Mortgage. Mortgagor 
acknowledges and agrees that said right to possession and use of the Leased 
Property as so adjusted shah be equivalent to the leasehold mterest which is 
included in the Leased Property at the time of execution of the Mortgage. 

Mortgagor hereby unconditionahy mortgages, warrants, assigns, transfers and sets 
over to Mortgagee ah of Mortgagor's claims and rights to the payment of 
damages arising from any rejection by Landlord of the Lease under the 
Bankruptcy Code. Mortgagee shah have the right to proceed in its own name or in 
the name of Mortgagor in respect of any claim, suit, action or proceeding relating 
to the rejection of the Lease, including, without limitation, the right to file and 
prosecute any proofs of claim, complaints, motions, apphcations, notices and 
other documents and the right to vote with respect to such claim on any 
bankruptcy plan. This assignment constitutes a present, irrevocable and 
unconditional assignment of the foregoing claims, rights and remedies, and shah 
continue in effect until all of the hidebtedness shah have been fully satisfied and 
discharged. Any amounts received by Mortgagee as damages arising out of the 
rejection of the Lease shah be apphed first to ah reasonable costs and expenses of 
Mortgagee (including, without limitation, reasonable attorneys' fees) incuned in 
connection with the exercise of any of its rights or remedies related therelo. then 
to the Indebtedness until it is irrevocably paid and discharged in full, and then to 
the Mortgagor. 

-refection—by—fcandlord"of~the-EeaseTTMbftgagor seeks, pursuant to 
subsection 365(h)(1)(B) of the Bankruptcy Code, to offset against the rent 
reserved in such Lease the amount T of any damages caused by the non­
performance by Landlord of any of Landlord's obhgations under the Lease, 
Mortgagor shall, thirty (30) days prior to effecting such offset, notify Mortgagee 
in writing of its intent to do so, setting forth the amounts proposed to be so offset 
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b. 

the notice shall have been given, subject to the performance by Mortgagee of the 
agreement provided for in clause (ii) of the preceding sentence 

Effective upon the entry of an order for rehef in respect of Mortgagor under the 
Bankruptcy Code, Mortgagor hereby assigns and transfers to Mortgagee a non­
exclusive right to apply to the Bankruptcy Court for an order extending the period 
during which the Lease may be rejected or assumed. 
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Security Agreement 
(All Assets) 

rBa^Vf S e ' a o ^ e s J i s S S o l ' S e ^ J T ^ t ( ? e b l 0 r ) P , e d 9 e S ' a S S 1 9 n S £ n d 9 r a n K to C o m ^ c a Banl 
Ma,! Code 7578, a c o n i ^ . n T s ^ ^ 8 ^ ^ . ^ 4 8 1 5 2 ' A - n t ! 0 n C o m m e r a a ' ^ Documemauon 
hereunder ,s so^eames rererred to here n i J w , l y P ^ 9 e a s s i 9 n m e n I ' s e c u r ^ l n l e r e s t ^ other lien ansmg 
when due, whether by s Z e c I m B ^ ^ J * ^ ? * * ^ '" t h e C 0 , , a I e ^ a , ( a S 0 e f i n e d b e ] o w ) I 0 s e c u r e W™™ 
Hndebteaness') to tne BanTrf demand acceleration or oiberwise or all existing and ruture inoebteoness 
includes witrour limit any ana aT^bl^^T^I^t, 77^-^ fBorroweO and/or Deotor Inaebtedness 
contingent d.rect or indiL^ v L t a ^ or nv | u n t n T o u V ^ " T ^ ^ t 0 ^ ^ W h e t n e r a b s o l - e " 
and all obligations or liabilities for wh^h thP Rn ^ ^ ^ 0 r m^uidaiea !0™ ^ several known or unknown any 
the invalidity or unenrorceSfty 0 t ^ ^ r e a s ^ ^ " h , " ^ ^ ' ^ b e ! i a b ! e t 0 ^ B a n k W e r e ll nof ^ 
and all amendments modifiStions Renewals Z d l o r ^ " ^ ^ l n s o l v e n c y o r o t h ^ ^w or tor any other reason any 
establishing, determinmq c o n n ™ " nr H ! t ? pensions or any o, the above, all cosLs incurrea by Bank in 
remedies under thT Agree™ n t o ' ' V d T z ^ l T ^ ^ ^ T 0 f ,IS SeCUnTy " " ^ 0 r In Pureu 'n9 - ngh.s ^ d 
connection with any proceeding mvolvinaR'nV^ f S r e ^ e n t between Bank and Borrower ana/or Debtor or n 
all other costs or c ^ L Z ^ Z j ^ ^ J ! ^ ? , ^ ^ ^ —mmodation to Borrower and/or Debtor and 
incurred by the Bank, immediately UDon'opm^nri SnH n^l ' ' ^ T " " e y 5 ' W b DfcDror a g r e e s I0 p a y B a n k sl i s u c h co^s 
applicable to any of the Indeb edness but not in H P 4 K ^ C0SIS S h a , , ^ l n i e r e S t a{ t n e h , 9 h e s t Pe r a m u m rate 
Agreement to attorneys rees shaS be oeZZ J ?' h e m a ^ m u r r r a t e P ™ e d by ' ^ ' Any re.erence in this 
outside counsel and naralen.k I h T a r e , e r e n c e t o reasonaole fees costs, and expenses or bo.h ,n bouse and 
- court costs ,r a s u ' o t j i o n . s ^ n s S ^ w h ^ C 0 U n S e , " ^ ^ ^ * "« * ̂  0 r a C t l 0 n ,S ^ ^ " 
on appeal ,n a bankruotcy a ^ , ™ e or n h a n 0 r n e y S ^ 0 r ^ ^ C0S tS a r e , n C U r r e d 3 t t h e tn31 ^ 'eve! 
reoresents and warrants asTollowT P t e p r o c e e d ' n 9 o r otherwise Debtor mrther covenants agrees 

Z ^ ^ Z ^ ^ * ^ ^ ^ ^ ^ ^ o n all o, * e following p r a D e ^ 

Paper), c o n S ngnts o e l s a ^ n ts d o / ^ ""'^ e , e C i r 0 n l C ^ P a p e r a n d t a n 9 , D l e c h a r - 1 

chattel oaper documents or n S m T t d ° C U "? e n t s ' I n s^tnents and ngnts Lo paymen, e/idenced bx 
Otters o, creditTetteT or c rer i , - ' "^ h e a , t h c a r e ^lifance receivables commercial tor claims 
advanced oTso d 9 supponing obligauons, and nghis to payment ror money or runds 

all Inventory, 

all Equipment and Fixtures 

all 

suppo^Zo^at^oZdLT ^^K:80^6" COnS,StS 0T al1 « ^ P ^ P " ^ ^ and 
p r o g r a m s ^ b S d e d in Z d f JnH " Z^ * t™3**™ r e l a t l n9 to ^ ^ program, and („) computer 
relahng to the p r o g ^ wh^Ser o< n o U ^ ^ 9 , n f o r m a t , o n P r o V i d e d ln c o n n e c t o n wrtn a transaction 
customaniy is c o n S e T n l r f nf th I P r D 9 ! ? m ,S a s £ D C i a t e d w , t h ^ e 9 o o d s '" such a manner that ,t 
person acqules nah to E S ^ P ^ S ' a n d ^ ^ 0 r n o t ' b y b e C O m , n 9 t h e o w n e r o f ^ 9o o d s . a 
is embeddedTgoodfthat c m s S f ? 9 ! ^ ' H G O n r \ e c t , o n w t h t b e goods, and whether or not the program 

goods mat consist solely of the medium in which the program is embedded), 

all 'nvestmejitproDertyiindudiag withQUtJ,mIi_oec:L,^ec==,= 
tiSS-en ititlc? n o ito—ax IU lil Idncrai HSBeLSJ, 

specific items listed below and/or on artached Schedule A, rf any, ,s/are also included m Collateral 
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neoooabh ToruZn { ( ^ T^ " ^ p r o m i S S O r y n o t e s ^ d o c u m e n t s OnCuamg, without Hm.i 
ntnnZr d 0 C U m e m s ^ P o l , c l e s a n d cemficates of insurance, deposit accounts, ana money or otn=r 
w S c h ^ l ? ^ 1 ' " f ^ ^ W h , C h ,S n 0 t a f D a U r e ) W h , c n a r e n o w o r l a t e r ' " Possession o^Bank or as ^ 
wmch Bank now or later controls possession by oocumems or otherwise, and 

dlsMont ^ h m e m S ' a f e f ' o n s ' P a n s - replacements, substituuons, renewals, interest, dmdends 

refre^lnnS ? " 7 ^ ( i n C l U d , n 9 b u t n o 1 l , m , t e Q t o s t o c k ^ s f o ^ rights, voting and 

p^sis^ySSor*6*and are recovered by a bankrup ic> ™ s i e e or o — a^a 

' " f e ^ n c e t o T " * ^ ^ " r e f e r e n C e t 0 a ^ P 6 o f c o l ! a { e r a l s h a 1 1 " ° t b e "mned by a separate T e r e n c e to a more speanc or narrower Type of that collateral ^ p a r a L . 

2 

2 "I Hok t 

Warranties, Covenants and Agreements. Debtor warrants, covenants and agrees as follows. 

furnish tu Bdiik, in form 

2 2 

2 3 

2 4 

2.5 

2.6 

reasonPhlv'rpn!;"5 !1 "w05,',"'" v ™ ^ 3l >merValS a S B a n k m a y r e c 5 u e s t ' a n y 'nfonnation Bank may 

D e b ^ shall a ' tTe ^nnl f T V * ^ ^ ' " ^ ^ a n d ^ ^ <* ^ ^ b o o k s a n d ^ 6 s 

^ e b S / S ! ^ ^ l i a i e r a ,
i
b e

h
C o m e s . o r ' s represented to be suoject to a secunry interest ,n favor of Bank 

S e nnhi and ^ T ^ ^ ^ ' ^ ( a ) D e b t 0 r ,S t h e l a w f u , o w n e r o f t h e C o l l a K r a ! and has 
s u b i e ? n T ? S U b j e C I " I 0 a S e C U n i y , n I e r e s t 9ranted to Bank, (b) none of ^ e Collateral ,s 

rne Unrr?n^ f ^ ? J J ^ ( } P ^ 0 " 1 0 t h e r t n a n B a n k> h a s Possession or control (as defined in 

be a c r n Z , ^ T ^ ^ * any C o , i a l e ^ a , o f s u c h n a r u re diar perfection of a secuny m teS^ mav 

b u s ^ S s P " ^ ^ ' a n d ( e ) D e b T O r S C q U , r e a I IS n 9 n i S l n I h e C o , l a I e r a l i n - - e ° ^ i course oTS 

o S T n - f t h 8 ^ ^ C o J , a r ! r a l free 3 t a i ! ^ e s from all claims, liens secunty interests and encumbrances 
o r t a s e or oTJrVT' ^ ^ ^ ^ ^ ^ Wlh0Ul t h e P n o r w n n e n - n s e n I <* ̂  sell, "ranSer 

tedaS as Co, S e r a n ^ v ^ f " ^ ^ ! e a S e d ' ^ y 0 r a11 0 f t h e C 0 , , a t e ^ a , • ^ ^ < w h e r e l n v e n I ^ 's 

to /ts sunolie S n T n T
 0 0 , ' ? t h e O r a ' n a 0 ' C 0 U r S e 0 f f t s b u s i n e s s a n d w " n o t re^n a n y Inventory 

enterunon S n - - ' ^ representatives may at all reasonable times inspect the Collateral and may 
enter upon all premises where the Collateral is kept or might be located. y 

e s m b T ^ h ^ m ^ i ' ! a C I S H a n d ^ e X e C U T e 0 r C a U S e t 0 b e e x e c u t e d a , , w n t i n 9 s re^ested by Bank to 
S t e e r a l D P to T ^ T an e * c l u s ^ Perfected and first secunty interest of Bank in the 

. n l ; asseSs) w h e r 6 5 ^ B a n k h a S n 0 O b , , 9 a t , 0 n t 0 a C 9 U , r e o r P e r f e c t ^ ^ o n " " e c u m y ' " ^ 2 
e l^ng upon assets n w h t t V ^ ^ ' t 0 S e C U r e P a y m e n t 0 f ^ ™ ^ ^ and DeSor ,s not 

IndeWedness. m a y ^ a , , e n 0 r S e c u n r y , n t e r e s t f o r P aym e n { o f the 

s ^ l a r c h i g T t h ^ ^ f l m e ^ ^ ^ b e P a , d W ' t h 0 U t l n t e r e s t o r P e n a l i y a» ^ ^ a -essments and 
c S a t e r a l e x S p t to t^e L p ^ f ! T ^ ^ m a y b e C O m e a " ^ c h a r 9 e ' 0 r e n c ™ b r a n c e upon sny 

Sk1 trdXloon^emaT^r d0 SO ^ D e ^ ^ ^ ^^yV^^TSSTtT" 
charg^ry^nfon'anyfndeb^^^^^^ * " * " ^ ^ ^ ^ h,Bhest ^ defaU,t ^ WhlCh COuid be 

fro^nrca^T ntbtorl3?'3 ' H 9 ? d COndit i0n a n d ^ P r o t e c f " f r o m ,GSS' d a m a 9 e . Dr cletenoraton 
u n d e r 2 ^ «all S k ' 1 , X . Z ' 1 1 r n ! i n t a ' n a t ^ t , m e s ^ w , t h r e s P e c t to t h e C o ! , a ^ a ! , insurance 
i n s u r L c p a l 1 P f l C y a 9 a i n S f fire a n d o t h e r n ' s k s oustomarily insured against, and (b) public liability 
insurance and other insurance as may be required by law or reasonably required by Bank at of whch 
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insurance shall be in amount, form and content, and written by companies as may be satisfactory t 
Bank, containing a lender's loss payable endorsement acceptable to Bank. Debtor will deliver to Ban 
immediately upon demand evidence satisfactory to Bank that the required insurance has been procurec 
If Debtor fails to maintain satisfactory insurance, Bank has the option {but not the obligation) to do so am 
Debtor agrees to repay all amounts so expended by Bank immediately upon demand, together wit! 

__ interest at the highest lawful default rate which could be charged by:-Bank on any indebtedness. 

2.7 On each occasion on which Debtor evidences to Bank the account balances on and the nature and exten 
of the Accounts Receivable, Debtor shall be deemed to have warranted that except as otherwise 
indicated (a) each of those Accounts Receivable is valid and enforceable without performance by Debtoi 
of any act; (b) each of those account balances', are in fact owing, (c) there are no setoffs, recoupments, 
credits, contra accounts, counterclaims or defenses against any of those Accounts Receivable, (d) as to 
any Accounts Recejvable represented by a note, trade acceptance, draff or other instrument or by any 
chattel paper or document, the same have been endorsed and/or delivered by Debtor to Bank, (e) Debtor 
has not received with respect to any Account Receivable, any notice of the death of the related account 
debtor, nor of the dissolution, liquidation, termination of existence, insolvency, business failure, 
appointment of a receiver for, assignment for the benefit of creditors by, or filing of a petition in 
bankruptcy by or against, the account debtor, and (f) as to each Account Receivable, except as may be 
exp ress!y permitted by Bank to the conirary in anotner oocument, the account debtor is not an affiliate of 
Debtor, the United States of America or any department, agency or instrumentality of it, or a citizen or 
resident of any jurisdiction outside of the United States. Debtor will do ail acts and will execute all writings 
requested by Bank to perform, enforce performance of, and collect all Accounts Receivable. Debtor shall 
neither make nor permit any modification, compromise or substitution for any Account Receivable witnout 
the prior written consent of Bank Bank may at any time and from time to time verify Accounts Receivable 
directly with account debtors or by other methods acceptable to Bank without notifying Debtor. Debtor 
agrees, at Bank's request, to arrange or cooperate with Bank in arranging for verification of Accounts 
Receivable. 

2.8 Debtor at ail times shall be in strict compliance with ail applicable iaws, including without limit any laws, 
ordinances, directives, orders, statutes, or regulations an object of which is to regulate or improve health, 
safety, or the environment ("Environmental Laws"). 

2.9 if Bank, acting in its sole discretion, redelivers Collateral to Debtor or Debtor's designee for the purpose of 
(a) the ultimate sale or exchange thereof; or (b) presentation, colieciion, renewal, or registration of 
transfer thereof, or (c) loading, unloading, storing, shipping, transshipping, manufacturing, processing or 
otherwise dealing with it preliminary to sale or exchange; such redelivery/ shall be in trust for the benefit of 
Bank and shall not constitute a release of Bank's security interest in it or in the proceeds or products of it 
unless Bank specifically so agrees in writing. If Debtor requests any such redelivery, Debtor will deliver 
with such request a duly executed financing statement in form and substance satisfactory to Bank. Any 
proceeds of Collateral coming info Debtor's possession as a result of any such redelivery shall be held in 
trust for Bank and immediately delivered to Bank for application on the indebtedness. Bank may (in its 
sole discretion) deliver any or all of the 'Collateral to Debtor, and such delivery by Bank shall discharge 
Bank from all liability or responsibility for such Collateral. Bank, at its option, may require delivery of any 
Collateral to Bank at any t ime with such endorsements or assignments of the Collateral as Bank may 
request. 

2.10 At any time and without notice. Bank may, as to Collateral other than Equipment, Fixtures or Inventory; 
(a) cause any or ail of such Collateral to be transferred to its name or to the name of its nominees; (b) 
receive or collect by legal proceedings or otherwise all dividends, interest, principaf payments and-other 
sums and ali other distributions at any time p,ay^Je_omceceLvrabjeJo^scojjnt-QLsucb=Cj3!Jat8^al7^and=ho!d^^ 

= ~the ' sa rne~as^Co l la te ra i r ^ i r "a^ ly~ the^ame to the Indebtedness, the manner and distribution of the 
application to be in the sole discretion of Bank; (c) enter into any extension, subordination, reorganization, 
deposit, merger or consolidation agreement or any other aoreement relating to or affecting such 
Collateral, and deposit or surrender control of such Collateral, and accept other property in exchange for 
such Collateral and hold or apply the property or money so received pursuant to this Agreement; and (d) 
take such actions in its own name or in Debtor's name as Bank, in its sole discretion, deems necessary or 
appropriate -to establish exclusive confrol (as defined in the Uniform Commercial Code) over any 
CoHateral of such nature that perfection o f flie Bank's security interest may be accomplished by control. 
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2.11 Bank may assign any of the Indebtedness and deliver any or all of the Collateral to its assignee, who tne 
shall have with respect to Collateral so -delivered all the rights and powers of Bank under this Agreemen 
and after that Bank shali be fully discharged from ali liability and responsibility with respect to Collaien 
so delivered. . 

2.12 Debior delivers this Agreement based solely on Debtor's independent investigation-of (or decision not t 
investigate) the financial condition of Borrower and is not relying on any information furnished by Banh 
Debtor assumes full responsibility for obtaining any further jnformation concerning the Borrower', 
financial condition, the status of the Indebtedness or any other matter which the undersigned may deen 

w-necessary or appropriate now or later. Debtor waives any duty on the pari-of Bank, and agrees tha 
Debtor is not relying upon nor expecting Bank to disclose to Debtor any fact now or later known by Bank 
whether relating to the operations or condition of Borrower, the^existence, iiabilities or financial conditior 
of any guarantor of the Indebtedness, the occurrence of any default with respect to the Indebtedness, oi 
otherwise, notwithstanding any effect such fact may have upon Debtor's risk or Debtoris rights againsi 
Borrower. Debtor -knowingly accepts the full range of risk encompassed in this Agreement, which risk 
includes without limit the possibility that Borrower may incur Indebtedness to Bank after the financial 
condition of Borrower, or Borrower's ability to pay debts as they mature, has deteriorated. 

2.13 Debtor sha" defend, indemnify and he'd harmless Bank, its employees, agents, shareholders, affiliates, 
officers, and directors from and against any and all claims, damages, fines, expenses, liabilities or causes 
of action of whatever kind, including without limit consultant fees, legal expenses, and attorneys fees, 
suffered by any of them as a direct or indirect result of any actual or assened violation of any law, 
including, without limit. Environmental Laws, or of any remediation relating to any property required by 
any law, including without limit Environmental Laws. INCLUDING ANY CLAJMS, DAMAGES, FINES, 
EXPENSES, LIABILITIES OR CAUSES OF ACTION OF WHATEVER KIND RESULTING FROM BANK'S 
OWN NEGLIGENCE, except and to the extent (but only to the extent) caused by Bank's gross negligence 
or willful misconduct. 

3. CoNeciion of Proceeds. 

3.1 Debtor agrees to collect and enforce payment of al! Collateral until Bank shall direct Debtor to the 
contrary, immediately upon notice to Debtor by Bank and at all times after that, Debtor agrees to fully 
and promptly cooperate and assist Bank in the collection and enforcement of all Collateral and to hold in 
trust for Bank all payments received in connection with Collateral and from the sale, lease or other 
disposition of any Collateral, all rights by way of suretyship or guaranty and all rights in the nature of a lien 
or security interest which Debtor now or later has regarding Collateral. Immediately upon and after such 
notice, Debtor agrees to (a) endorse to Bank and immediately deliver to Bank all payments received on 
Collateral or from the sale, lease or other disposition of any Collateral or arising from any other rights or 
interests of Debtor in the Collateral, in the form received by Debior without commingling with any other 
funds, and (b) immediately deliver, to Bank all property in Debtor's possession or later coming into 
Debtor's possession through enforcement of Debtor's rights or interests in the Collateral. Debtor 
irrevocably authorizes Bank or any Bank employee or agent to endorse the name of Debtor upon any 
checks or other items which are received in payment for any Collateral, and to do any and all things 
necessary in order to reduce these items to money. Bank shall have no duty as to the collection or 
protection of Collateral or the proceeds of it, nor as to the preservation of any related rights, beyond the 
use of reasonable care in the custody and preservation of Collateral in the possession of Bank. Debtor 
agrees to take all steps necessary to preserve rights against prior parties with respect to the Collateral. 
Nothing in this Section 3.1 shall be deemed a consent by Bank to any sale, lease or other disposition of 
any Collateral. 

^oebioragrees fiat immediately upon Bank's request (whether or not any Event of Default exists) the 
indebtedness shall be on a "remittance basis" in accordance with the following. In connection therewith, 
Debtor shall at its sole expense establish and maintain (and Bank, at Bank's option may establish and 
maintain at Debtor's expense): 

(a) A United States Post Office lock box {the "Lock Box"), to which Bank shall have exclusive access 
. and control. Debtor expressly authorizes Bank, from time to time, to remove contents from the 

Lock Box, for disposition in accordance with this Agreement. Debtor agrees to notify ali account 

4 
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A 

oeotors ana other partes obligateo to Debtor ma* ail payments made to Deotor (oiner in a 
oaymenis by eieciromc funds transfer) shall be remued, for the cedit of Debtor, to the Lock Box 
and Debtor shall incluoe a like statement on all invoices, ana 

(b) A non-interest bearing oeposit account with Bank which snail be titlec as oesignated by Bant (ihE 
"Cash CoJlaiera! Account") to which Bank shall have exclusive access and control Debtor agrsec 

to notify ali account debtors and other parties obligated to Debtor that all payments maoe tc 
Debtor by electronic funds transfer .shall be remitted TO tne Casn Collateral Account, and Debtor 
at Bank's request shall include a like statement on all invoices Debtor shall execute al 
documents and ^uthonza'ions as required oy Bank to establish and maintain tne Look̂ Box ana 
the Casn Collateral Account 

3 3 Ail items or amounts wmch are remitted to tne Lock Box, tcrthe Cash Collateral Account, or otnerwise 
delivered by or for the benefit of Debtoi to Bank on account of partial or ruil payment of, or with respect to 
any Collateral shall, at Bank's option, (i) be applied to the payment of the Indeotedness, wbemer then due 
or not, in such order or at such time of application as Bank may determine in us sole discretion, or, (11) be 
deposited to the Cash Collateral Account Debtor agrees that Bank shall not be liable for any loss or 
damage which Debtor may suffer as a result of Bank's processing of items or its exercise of any other 
nghts Q- remeci,e£ u^g^ rhro Ag-ee—e*-*, '-c'^d.ng w.t'.out uTnuBiion incireci, special or conseouenuai 
damages, loss of revenues or profits, or any claim, demand or action by any third party ansmg out oi or in 
connection with the processing of items or tne exercise of any other nghts or remedies under this 
Agreement Debtor agrees to indemnify and hold Bank harmless from and against all such third parr,' 
claims, demands or actions, and all related expenses or liabilities, including, without iimitatior, attorneys 
fees and INCLUDING ANY CLAIMS, DAMAGES, FINES, EXPENSES, LIABILITIES OR CAUSES OF 
ACTION OF WHATEVER KIND RESULTING FROM BANK'S OWN NEGLIGENCE, except and to Jie 
extent (but only to the extent) caused by Bank's gross negligence or willrul misconduct 

Defaults, Enforcement and Application cf Proceeas 

4 1 Upon the occurrence or any of tne following events (eacn an "Event of Derauii") Deotor shall be jn derauk 
under th-s Agreement 

(a) Any failure to pay the Indebtedness or any otner indebtedness wnen due, or sucn poraon of it as 
may be due, by acceleration or otherwise, or 

(b) Any failure or neglect to comply with, or breach of or default under, any term of this Agreement, or 
any other agreement or commitment between Bomower, Debtor, or any guarantor oi any or the 
Indebtedness ("Guarantor") and Bank, or 

(c) Any warranty, representation, financial statement, or other information made, given or ̂ urmsneo 
to Bank by or on behalf of Bomower, Debtor- or any Guarantor shall be, or shall prove to have 
been, false or matenaily misleading when maae, given, or furnished, or 

(d) Any loss, theft, damage or destruction to or of any Collateral involving an amount in excess of 
$100,000, or the issuance or filing of any attachment, levy, garnishment or the commencement of 
any proceeding in connection with any Collateral or of any other judicial process of, upon or in 
respect of Borrower, Debtor, any Guarantor, or any Collateral, or 

(e) Sale or other disposition by Debtor, of any substantial portion of its assets or property or voluntary 
suspension_pf_th.erignsaction_Qf_hus'ness bv ~~ ~ - • « 
•dissolution, termination of existence, merger, consolidation, insolvency, business failure, or 
assignment for the benefit of creditors of or by Borrower, Debtor, or any Guarantor; or 
commencement of any proceedings under any state or federal bankruptcy or insolvency Jaws or 
laws for the relief of debtors by or against Boirower, Debtor, or any Guarantor; or the appointment 
of a receiver, trustee, court appointee, sequestrator or otherwise, for all or any part of the property 
of Borrower, Debtor, or any Guarantor, or 
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( f ) ^ r
a n k d e S m S t b e m a r 9 i n ^ Collaxeral insufficient or itself insecure, in pood faith beiievino th-r ^ 

prospect or payment of the indebtedness or performance of this AgreemenlT impS 3 or £ 
rear oetenoration, removal, or waste of Collateral- or >">P^^ or snc 

(9) 

47 

- . (a) 

(b) 

(c) 

4.3 

dlSamanvT^ ̂  1 ^ ^ ? ̂  0 f D e f a U l t ' B a n k m a y a t fe d i s c r e t i o n ^ wnhout prior notice to Debto, 
tSS^'y^^^X^I^VT^ d U e a n d P a y a b i e , a n d ^ a " have a n S m : 
rights andremedSes y ^ J a b , e ^ , n C , U d , n 9 ' W , l h o u { i i m f t a t i o n- ^ ^ <* more of the following 

sEpXp^?Henall-the n ' 9 h i s a n d remedies upon default, in foreclosure and otherwise avai'abie io 
secured pames under the provisions of the Uniform Commercial Code and other applicabietw; 

AorcPmeS9?1 PrOCeedi.n9s to f o r e c i o s e "Pon the Hen and security interest granted by this 

S S o n 9 ^ ^ ^ £ S ^ o r ^ - ^ J U d 9 m e n t - " - 0 f * * ^ ^ - P -

r^f,^ ^ b y a 9 T t S l a r i o r n e y s ' o r appointment of a receiver, enter upon any premises wh~re 
a n r i t T m H y - L h e n b e l 0 C a t e d ' a n d t a k e Possession of all or any of it and/or renderftunusable 
and wi^tout being responsible for loss or damage to sucn Collateral, hold, operate s j Tease 5 

dtep^ L n L l S p T a ^ a n ^ S ^ L d ^ " m 0 r e PUb, iC 0 r ^ ^ ' ^ i n g s ^ h Z 
o r e v i r Z Z ' PJ . U m e S a n d 0 n t e r n i s a n d conditions as Bank may deem fit without anv 

learo^lSpoXTnrd^ ^ ^ ^ ^ ' ^ "" thiS A9reement' a» ^ ^ . rpripmn';°n aJS p o s , L !°" ' a n d -civertisement, and other notice or demand, any riant or eauirv of 
and ,ru° a n d

R
a n T 0 b , , 9 a D O n 0 f a P r o s P e ^ e purchaser or lessee to inquire as t o \ l pZer 

by Bank o"Vn " w0 ^ ' f aSe= 0 r 0 l h e m ' i s e d , S P 0 s e o f t h e C 0 " — ' ' ^ *> to ^ e applica" n 
t o ' o i t o r under'apTlfcaL: p f " 0 t h e r W i 1 e ' W h i C h W 0 U , d 0 t h e W i S e b e ^ e r i by, or avai a e u.otor under, applicable (aw are expressly waived by Debtor to the ibHest extent permitted 

^ r o r e ^ n I e P U r e L !a n t t 0 ^ SeCh0n 4 -2 ' Whe^ u n d e r the power of sale, by virtue of judicial 
courffn h 9 S ^ 0 t h e ™ , S ! ' h ShaJ ' n 0 t b e n e c s s s a r y for Bank or a public o f f ice^der order of a 

S e l f o f h„ ^ 1 to,Ve b e ! n S a t i S f i e d a n d P ^ * ™ ^ - Upon any sale of any Collateral to 

see to t h l r P " ^ 3 , 3 ^ r o r ihe Purchase money, and the purchaser shall not be obliaateri to 
Deme^S h P P ^Tr,^ ^ ^ ^ A n y s a l e o f ^ y Collateral under this Agreement shal be a 
CotZi ^ T D,?t0r W i t h reSPect t o t h s { CD, la terak At any sale or other dSposftion of the 
Sven unier thTn " t h , S

n
S e c t i o n 4-2 ' B ank disclaims ail warranties which wou d'othe^is b l 

S t e t L to itfe D
U

n
n'Torm C o m m e rc ia l Code, including without limit a disclaimer of anyTamanty 

S d S C ^ - J 0 ^ ! ! ^ 4 ^ L e r ^ y ^ n t ^ ^ e like, and Bank may M m m u n t e f t S 
sale S ^ e ^ ^ r S S ^ ^ ^ -posibohTTriirdiscIaimer of w a m a n t i ^ T n o T r e n d e r ^ e ^ 

SlSrS^fe^t^W^^"* ^T 0r^90rS 0f ̂ ^ — ^ h t e^ ̂  the 
so notifv and HirJ* ^dy'n&ni 0 T ' " B a n k - B a n k may< ,tself« uPon the occumence of any Event of Default 

nave occurred, Debtor shall immediately take such actions as the Bank shall request to 

6 
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establish exclusive control (as defined in the Uniform Commercial Code) by Bank over any Collater; 
which is of such a nature that perfection of a security interest may be accomplished by control. 

4.4 The proceeds of any sale or other disposition of Collateral authorized by this Agreement shali be appliet 
by Bank first upon all expenses authorized by the Uniform Commercial Code and ali reasonable attorney: 
fees and legal expenses incurred by Bank; the balance of the proceeds of the sale or other dispositior 
shall be applied in the payment of the Indebtedness, first to interest, then to principal, then to remsinmc 
Indebtedness and the surplus, if any, shall be paid over to Debtor or io such other person(s) as may be 
entitled to it under applicable law Debtor shall remain liable for any deficiency, which it shall pay to Bank 
immediately upon demand. Debtor agrees that -Bank shaii be under no obligation to accept any noncash 
proceeds in connection with any -sale or disposition of Collateral unless failure to do so would be 
commercially unreasonable. If Bank agrees in its sole discretion to accept noncash proceeds (unless the 

_ _ failure^to do so would be commercially unreasonable). Bank may ascribe any commercially reasonable 
value to such proceeds. Without iimiting the foregoing, Bank may apply any discount- factor in 
determining the present value of proceeds to be received in the future or may elect to apply proceeds to 
be received in the future only as and when such proceeds are actually received in cash by Bank. 

4.5 Nothing in this Agreement is intended, nor shall it be construed, to preclude Bank from pursuing any other 
remedy provided by law or in equity t c the collection of the indebtedness or for tne recovery of any other 
sum to which Bank may be entitled for the breach of this Agreement by Debtor. Nothing in this Agreement 
shall reduce or release in any way any rights or secunty interests of Bank contained in any existing 
agreement between Borrower, Debtor, or any Guarantor and Bank. 

A6 No waiver of default or consent to any act by Debtor shall be effective unless in writing and signed by an 
authorized officer of Bank. No waiver of any default or forbearance on ihe pari of Bank in enforcing any of 
its rights under this Agreement shall operate as a waiver of any other default or of the same default on a 
future occasion or of any rights. 

4.7 Debtor (a) irrevocably appoints Bank or any agent of Bank (which appointment is coupled with an 
interest) the true and lawful anomey of Debtor (with full power of substitution) to act in the name, place 
and stead of, and at the expense of. Debtor and (b) autnorizes Bank or any agent of Bank, in its own 
name, at Debtor's expense, to do any of the following, as Bank, in its sole discretion, deems appropriate: 

(!) to demand, receive, sue for, and give receipts or acquittances for any moneys due or to become 
due on any Collateral and to endorse any item representing any payment on or proceeds of the 
Collateral; 

(ii) to execute and file in the name of and on behalf of Debtor all financing statements or other filings 
deeme_d necessary or desirable by Bank to evidence, perfect, or continue the security interests 
granted in this Agreement; and 

(iii) - to do ano perform any act on behalf of Debtor permitted or required under this Agreement. 

4.8 Upon the occumence of an Event of Default, Debtor also agrees, upon request of Bank, to assemble the 
Collateral and make it available to Bank at any place designated by Bank which is reasonably convenient 
to Bank and Debtor. 

4.9 The following shall be the basis for any finder of facts determination of the value of any Collateral which 
is the subject matter of a disposition giving rise to a calculation of any surplus or deficiency under Section 

— 9-615 (f) of the Uniform CornrnerdaI_Code (as. faj5ffectff.o_Q^^ 
— :s-uhe-s-at^ecr~rnaffer^TF^^ shall be valued in an "as is" condition as of the date of the 

disposition, without any assumption or expectation that such Collateral will be repaired or improved in any 
manner; (b) the valuation shall be based upon an assumption that the transferee of such Collateral 

"desires a resale of the Cotlateral for cash promptly (but no later than 30 days) following the -disposition; 
(c) all reasonable closing costs customarily borne by the seller in commercial sales transactions relating 
to property similar to such Collateral shall be deducted "including, without limitation, brokerage 
commissions, tax prorations, attorneys' fees, whether inside or outside counsel is used, and marketing 
costs; (d) the value of the Collateral which is the subject matter of the disposition shall be fiurther 
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5 Miscellaneous 

51 

p^ir^is^ %^£™iT££r™witn ma,nta,nin9 sucn co!aer 

ownersmp expenses, and (e) any eTenonlnn } r ^ ^ 0 t n S r m a i n I e n a r c e . operanonal an 
determmaxion of the Jaiue o suc^^ Cofef^ r t mn h ^ J 5 ' V e n 0 r C O T S l d e r e o ' " connecon w, n 

^ appra.sing property s m ^ ^ ^ ^ Z ^ o Z " ^ ^ ^ a t , e a s { 5 y e a r s e x p e r t 
appraisal of sucn Collateral taking into cons l r a t l n " h p f C O n Q U C I e d an

k
Q D r e P a r e d a oomplete wme, 

Collateral shall be a factor ,n d J e m l m Z ^ n u ^ t T TOxLh a b o v e T h e ' ' v a ! ^ , of any sucr 
d'soosition to a transferee c t h e r t h ^ a s e ^ L D mv a n ^ ^ f ^ W O U , 0 h a V e b e e n r e a , 2 e d i n * 
obUgor under Section 9-615(1) of ^ U n S ^ c ^ m S a f S S " ^ " * ^ ^ ^ " " ^ ^ 

^^^^'^T^Z^^^?^-a,, n
n
otice^reouests and de^d£ ̂ -d 

y law s-iaji be given to, or maoe upon, Debtor a' tne rollowmg adoress 
-40800 Woodward Avenue 
STREET ADDRESS 

5 6 

BjpgmfieidHiiJs ./ h 

C T Y ' " ^ T T ^ ^ ^ _ _ _ ^ O a k l a n d _ 
S T A T E ^ Z p C O D E COUNTY 

n ™ ^ o X ^ ^ ^ ^ 0 ^ S™* " a,1 COntemP,ated Chan9eS '" D e b -
^ e giving of this notice shall not ̂ J ^ ^ l ^ ^ ^ V ^ " ^ C0, l3 tera,• b -

Co'fer"65 ^ ' ^ 0 f P e ™ — ô  o^er responsibility under any contracts comameo w*,n the 

^ ^ i ^ ^ a m pamcoations or any interes, in any or a,- or 

the aoove, but without I J u n g ts ablify to make o ^ d i l n " T : n , S ̂ feemeni * ^"necnon . i th 
disclose all documents and informaoonwhiS BJU d l S C 0 S U r e

K
S { o me ^ e ^ e n I a ' 'owable Bank may 

or this Agreement however o S S D^no fiSr ' ^ l a T e r o ^ r e , a t , n 9 t 0 D e b t o r ' ^ e indeo.eaness 
tb-s Agreement or relating to D e b ^ t h e ^ m a y P r 0 V l d f i n f 0 r m a I 1 O n re!ai!n9 » 
service providers " iceoteaness 10 tne Bank s parent, amliaies, suosidianes, and 

iretHn^n^eb^S1! ZS^f X'SZT" ̂  I0 ̂  ^ be Se{ ̂  ̂  ^ 

S^^fti^^^sc?cr^^^ % wrs any n9ht to re9u're the Ba"k 1° 
private sale of personal p r o p e r s e c S S d f m m R e 0 f ^n ^ t ' m e a n d p ! a c e o f ^ P ^ or 
oomply with the provisions of Sect ion L o l o T P n ™ 8 ^ 1 " D e b t 0 r 0 r a n y 0 t h e r P e r s o n ' 0 r otherwBe 
2001 or its successor p r o v i s ^ n s t ^ e r e a f t e ^ ^ r 7 , ^ C o m m e ^ C l a , C o d e ' n ^ c f pnor to July 1, 
waives notice of a c c e p t a n S of t s A areeLnt) ^T* ^ ^ T^ ' " t h e B a n ^ PO W e r D e b ^ 
d<sbonor, notice of dishonor noticeof^defauTt n o t p / e f n ^ e n t - d e m a n d . Potest, notice of protest, 

-^» ,yuue- r rnare-c t ih^ar iy7 fK?ebtedness and a o r e e M 7 ^ 1 7 ^ T'^ a • ^— s p ^s^De=eht i t ,ed~ano 
modify the terms of any indebtedness cTlrn^**{) ^ f ^ a n k may' 0 n c e o r a n y n u m b e r ^ times, 
enforce payment of any or ^IndebidZToTn.' ^ , n C r e a S e ' a C C e l e r a t e ' r e n e W o r ^ ^ a r to 
without notice to Debtor and w, hout affect,nn ,n , P T^ t 0 i n C U r a d d l t l 0 ^ a , '"debtedness, all 
this Agreement. Debtor u n o o n d r t i o n a ^ ^ h r r e v n / h ? 3 ™ 6 ' ^ m c o n d i t o n a ' o b ^ ^ n of Debtor under 
nature which, under PRnciples o f q u a L ^ o T P ^ ^ T . e a C h ^ e V e r y d e f e n s e a n d s e t o f f ^ any 
the obligation o f Debtor under this' Agreeme t^ a n d ^ ' n n w , w 0 P ^ t 0 ^ ^ ^ 0 r d i m , n , S h , n a n y ^ 
incorporated into each securi ty agreemem c o l S f p l l 9 e f V SUCh W a ' V e r ,S b y thls r & f s ^ 

nry agreement, collateral assignment pledge and/or other document from 
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Debtor now or later securing the indebtedness, ana acknowledges that as of the date of this Agreemem 
no such defense or setoff exists. 

5.7 Debtor waives any and all rights (whether by subrogation, indemnity, reimbursement, or otherwise) to 
recover from Bomower any amounts paid or the value of any Collateral given by Debtor pursuant to this 
Agreement until such times as all of the Indebtedness has been fully paid. _.__ 

5.8 In the event thai applicable lav/shall obligate Bank to give prior notice to Debior of any action to be taken 
under this Agreement, Debtor agrees "that a written notice given io Debtor at least fen days before the 
date of the-oci shall be reasonable notice of the act and, specifically, reasonable -flotificatioh of the time 
and place of any public sale or of the time after which any private sale, lease, or other disposition is to be 
made, unless a shorter notice period is reasonable under-the circumstances. A notice shall be deemed to 
be given under this Agreement when deiivered-fo Debtor or when placed in an envelope addressed to 
Debtor and deposited, with postage prepaid, in apost office or official depository under the exclusive care 
and custody of the United States Postal "Service or delivered to an overnight courier. The mailing shall be 
by overnight courier, certified, or first class mail. 

5.9 Notwithstanding any prior revocation, termination, surrender, or discharge of this Agieement in whole or 
in oart the effectiveness o f this Agreement shall autornaiicaiiy continue or be remstaieo in the event that 
any payment received or credit given by Bank in respect of the Indebtedness is returned, disgorged, or 
rescinded under any applicable law, including, without limitation, bankruptcy or insolvency laws, in which 
case this Agreement, shall be enforceable against Debtor as if the returned, disgorged, or rescinded 
payment or credit had not been received or given by Bank, and vrfiether or not Bank relied upon this 
payment or credit or changed its position as a consequence of it In the event of continuation or 
remsiatemenf of this Agreement. Debtor agrees upon demand by Bank to -execute and deliver to Bank 
those documents which Bank determines are appropriate to funher evidence (in the public records or 
otherwise) this continuation or reinstatement, although the failure of Debior to do so shall not affect in any 
way the reinstatement or continuation. 

5.10 This Agreement and all the rights and remedies of Bank under this Agreement shall inure io ihe benefit of 
Bank's successors and assigns and to any other holder who derives from Bank title to or an interest in the 
Indebtedness or any portion of i t and shall bind Debtor and the heirs, legal representatives, successors, 
and assigns of Debtor. Nothing in this Section 5.10 is deemed a consent by Bank to any assignment by 
Debtor. 

5.11 If there is more than one Debtor, all undertakings, warranties and covenants made fay Debtor and all 
rights, powers and authorities given to or conferred upon Bank are made or given jointly and severally. 

5.12 Except as otherwise provided in this Agreement, ail terms in this Agreement have ihe meanings assigned 
to them in Article 9 (or, absent definition in Article 9, in any other Article) of the Uniform Commercial 
Code, as those meanings may be amended, revissd or replaced from time to time. "Uniform Commercial 
Code" means Act No. 174 of the Michigan Public Acts of 1962, as amended, revised or replaced from 
time to time, including without limit as amended by Act No. 348 of the Michigan Public Acts of 2000. 
Notwithstanding the foregoing, the parties intend that the terms used herein which are defined in the 
Uniform. Commercial Code have, at all t imes, the broadest and most inclusive meanings possible. 
Accordingly, if the Uniform Commercial Code shall in the future be amended or held by a court to define 
any term used herein more broadly or inclusively than the Uniform Commercial Code irfeffect on the date 
of this Agreement, then such term, as used herein, shall be given such broadened meaning. If the 
Uniform Commercia l Code shall in the future b'e amended or held by a -court to define any term used . 
herein more narrowly, or less inclusiveiy^JhsrHrie^ 

==Afg-FeemrentrSucframenoment"oT7iolcfInglslTall ibe disregarded in defining terms used in this Agreement. 

5.13 No single or partial exercise, or delay in the exercise, of any right or power under this Agreement, shall 
preclude other or further exercise o f the rights arid powers under this Agreement. The unenforceability of 
any provision of this Agreement shall not affect the enforceability of the remainder of this Agreement. 
This Agreement constitutes the entire agreement o f Debtor and Bank with respect to the subject matter-of 
this Agreement. No amendment or modification of this Agreement shall be effective unless the same 
shall be in writing and signed by Debtor and an authorized officer of Bank. THIS AGREEMENT SHALL 
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BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE INTERNAL LAWS OF Tl 
STATE OF MICHIGAN, WITHOUT REGARD TO CONFLICT OF LAWS PRINCIPLES. 

5.14 To the extent thai any of the Indebtedness is payable upon demand, notiiing contained in this Agreeme 
shall modify the terms and conditions of thai Indebtedness nor shall anything contained in this Agreeme 
prevent Bank from making demand, without notice and with or without reason, for immediate payment 
any or all of that indebtedness at any iime(s), whether or not an Event of Default has occurred. 

5.15 _ Debtor represents and v/arrants that Debtors exact name is the narrie set forth in this Agreement. Debic 
further represents-and warrarttc the following and agrees that Debtor is, and at all times shall be/focate 
in the following place: 

I I Debtor is an individual, and Debtor isJocated^as determined pursuant to the Uniform Commercis 
Code) at Debtor's principal residence which is (street address, state and county or parish): 

(Xj Debtor is a registered organization which is organized under the laws of one of the states 
comprising the United States (e.g. corporation, limited pannership, registered limited liability 
partnership or limited liability company), ano Debtor is located (as determined pursuant to the 
Uniform Commercial Code) in the state under the laws of wmch it was organized, which is state: 
Florida . 

ED Debior is a domestic organization which is not a registered organization under the laws of the 
United States or any state thereof (e.g. general partnership, joint venture, trust, estate or 
association), and Debtor is located (as determined pursuant to the Uniform Commercial Code) at 
its sole place of business or, if it has more than one place of business, at its chief executive 
office, which is (street address, state and county or parish): . 

D Debior is a registered organization organized under the laws of the United States, and Debtor is 
located in the state thai United States law designates as its location or. if United States law 
authorizes the Debtor to designate the state for its location, the state designated by Debtor, or if 
neither of the foregoing are applicable, at the District of Columbia. Based on the foregoing, 
Debior is located (as determined pursuant to the Uniform Commercial Code) at 
(state): . 

D Debtor is a foreign individual or foreign organization or a branch or agency of a bank that is not 
organized under the laws of the United States or a state thereof. Debtor is located (as 
determined pursuant to the Uniform Commercial Code) at (street address, state and county or 
parish): . 

The Collateral is located at and shall be maintained at the following iocation(s): 

STREET ADDRESS 

CITY STATE ZIP CODE COUNTY 

Collateral shall be maintained only at the locations identified in this Section 5.15. 

JLTjj. JL=£&£>-0ry-phstsgraphic-or—otherrBpToduction^of this Agreement shali be sufficient as a financing 
statement under the Uniform Commercial Code and may be filed by Bank in any filing office. 

5.17 This Agreement shall be terrntfiated only by the filing of a termination statement in accordance with the 
applicable provisions of the Uniform Commercial Code, but the obligations contained in Section 2.13 of 
this Agreement shall survive termination. 
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5 18 Deotor agrees to reimburse the Bank upon demand for any ano all costs ano expenses (including wtnoi 
limit, court costs legal expenses ana reasonable artorneys fees whetner insioe or outsioe counsel i 
usea, wnether or not sun is instituted ano if suit is instituted v/hetner at tne trial court level, appeliai 
leve', in a bankruptcy, probate or aamimstrative proceeong or otherwise) incurrec m enforcing o 
attempting to enforce tnis Ag reemeni or in exercising or anempung to exercise any right or renea^ unoe 
this Agreement or incurred in any other matter or proceeamg relating to this Secunty Agreement 

DEBTOR AND BANK ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE 
BUT THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING (OR HAVING HAD THE 
OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE, KNOWINGLY AND VOLUNTARILY 
AND FOR THEIR MUTUAL BENEFIT WAIVES ANY RIGHT TO TRIAL BY JURY JN THE EVENT OF 
LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED TO, 

.THiS AGREEMENT OR THE INDEBTEDNESS. 

Special Provisions Applicable to this Ag-eemeni. (*Ncne; if left blank) 

Debtor ; 

/ 
OCEAN 4660, LLC 

hi^Jm 
sfGi4ArJkB OF HANNA KASC^OPOL'SELZJ 

JVianaamq Member 
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S S 3 3 3 i 2 rS3£3EaL223SriE: 

£2SSg3SSS:" ^rrs^vr^rsr 

UCC FINANCING STATEMENT 
FOLLOW INSTRUCTION'S flro-i; a t d b a y ) CAREFUllY^ 

R~RF 

Account No 

r 
B SEND ACKNOWLEDGJ/Em- TO (N£me and Anri~ss) 

Please Retum To 

CTCORfORAT10KLSYST£M 
Attn MiiLtMc£v,en 

208 S LaSalle Street, Ste 814 
Chicago, JL §0604 L 

T X l R n ^ S E C U K E D TR.ANTS4CTIOIS REGISTR-i 

FILED 
2008 Jan 04 AM 12 00 

**** 20080735983X *** — *-
DEBTOR S EXACT FULL LEGAL NAME - insert only ore; del j y narre (Is or lb) do nol ablrevlaifi or combine names 

OR 

12. OKGANI iAT lOWS NAME 
O C E A N 4 6 6 0 , LLC 

l b INDIVIDUAL'S LAST NAI^E 

"fc iVilUNB ADDRESS 
40800 WOODWARD AVENUE 
I d . W E s t - S S W O R E W 1c TTPEOFORGW2ATK3M 

LLC 

FIRST NAME 

c m ' 
BLOOMFIELD HILLS 

MDDLE UfiME 

STATE 
Mi 

i i jumsocnoN OFOOGANIZATION 
FLORIDA 

POSTAL CODE 
4S304 

SUFFtX 

COUhnRY 
USA 

15 ORGANE/TIONAl O f I'any 
Q tJONE L07000104436 

2. ADDmoNAL DEBTOR S EXACT FULL LEGAL r4AME - Insert onfy one debtor nsme {2s or 2b) do not sbbiewate or combine names 

OR 

2a O R Q A f « 2 A T i 0 r r S NAME 

2b INDIVIDUALS LAST NAME 

2 c MAILING ADDRESS 

2d T*J< 0 » - SSU OR ED« 2 a. TYPE O^ ORGAJiCATKVJ 

FIRST NAf /E 

CITY 

WIDDLE KAI.iE 

STATE 

2! J U H ^ D I C T I O H O F O R G A N E A T I O M 

POSTAL CODE 

2fl OPGANEATiONAL lu* ( 
DNONE 

S U F ^ K 

COUNTRY 

any 

3 SECURED PARTY S MAME (or N A M E of TOTAL ASSIGNEE or ASSIGNOR S/P) 

OR 

- insert only cr>; secured party name (3a or 3b) 

3 E ORGANEAT10,VS NAME 

C O M E R I C A B^J^K 

3b INDIVIDUALS LAST NAME 

3 o J /A iUNG ADDRESS 

3 9 2 0 0 S I X M I L E R O A D 

FIRST NAME MIDDuE NAME 

crn 
LIVONIA 

STATE 
Ml 

POSTAL CODE 
4 8 1 5 2 - 2 S 8 9 

SUFFIX 

COUNTRY 
USA 

4 This FINANC'NG STATEMENT covers the fo'lovung coiiatoraL 

Atl of the foIIowinB pnoperty now oymed or late1' acquirad by Debtor, wherever located all perswal propsrty of Debtor, Incloding v. ithout 
Ifmistion, £8 accounts {liKiud>na without 2,71,1 health care Inwranco recdvabtes), ohEtte! psper (indud!^ vithoJ4 ''roit teTgto's end ebctnon c 
chattel paper), commerclsl toil daim*, contract (ighte, deposit accounts, documents, equipment, fixtures ganera! Intangibles (including without 
rmft payment Intangibiss end software), tnstnjments, invantoiy (inciuding without limit relums and repossessions), tetter of credit rights, 
supporting obrtgatlons all Investment property Ondudino wothout limit secuntes, aecunty entitlamerts eod financial assets), and all additions 
attachments, accesstons, parte, r epb^mBnt j , substitutions renewals interest, dMderds, dlstribubore, rights of any kind and records (indudbB 
without Emit computer cofhrane) psrlalnlng to the fonegoing property and all products end proceeds of any of the foreoolng (whsthsr cash or 
non-caih proceeds), indudinn without fimrt insurance and condemnation prooeeds A reference to a typo ot collateral shall not be limited by » 
separate reference to a mono speafic or narrower type of that coBataml All terms herein hsve the meaning* ssslgned to them in the Unlfotm 
Commercial Code, as those msantngs may be amended, revssed or reptscad (rom time to time tlrilfomi Ccmmercial Codo" means Act No 174 
of the Michigan PubDc Acts of 1SS2, e s Emended, revised or ret,iacsd from time to lima, mdudlng without limit as amended by Ac* No 348 of the 
Michigan Public Acta of 2000 The terras used herein which aro defined in tha Uniform Commercal Code shall have, at all times, the broadest 
and most Inclusive meamnss possible NO DOCUMENTARY STAMP TAX IS REQUIRED 

a AXTERNATWE 
DESIGNATION 

LESSEBLESSOR 

a 
CX3NS)GNEE/CONSlG«iOR 

D 

0 this FINANCING STATEMENT Is to t » Wed /tor 
record) (or recorfotJ) in the REAL ESTATE RECORDS 
P Attoch AddaKium pf«pptfaiS)<) 

BAILEE/BAILOR 

a 
SELLER/BUYER 

D 
AG.UEN 

D 
NON UCC FIUNG 

D 

7 ChK* tD REQUEST SEARCH REPORT(S) on 
Deblorja) p lADDlTIOKAL FEE] [optional) 

S OPTIOMAL FILER REFERENCE DATA 
HANNA KARCHQ-POLSEILI {20664-2 LRS) 

AlDettora 
D 

OetstDf 1 
D 

Debtor2 
D 

">JtJ?>a0^i5tRCk>f^~WnDH>^U^riWVCttol^/T£U^'(FOaMV=ciJ^iQ/ OMIVrtJ 
FILE WITH FLORIDA SECRETARY OF STATE "71 t ( & $ I --SO'2. 
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June 9, 2010 

Ocean 4660, LLC 
Arm- Hanna Karclio-Polselli Managmg Member 
7557 West Sandlaie Road 
Orlando, Florida 32819 

Re MNANCENG ARRANGEMENTS AMONG COMERICA BANK ("BANK"), 
OCEAN 4560, LLC ("BORR.O^'ER"), HANNA EARCHO-POLSELLI AND 
REMO POLSELLI (TDENTDFLED COLLECTn'ELY AS "GUARANTORS") 

Dearl\4s Karcbo-PolseL7! 

Please refer to any and all documents, instruments and agreements execured in connection wiili 
t ie financing arrangemenis from Bank to Boirower and Guarantors (collectively, the 'Loan 
Documents') All amounts due from Boirower to Bank, wherber now or in rhe future 
commgent, fixed, pnmary and/or secondary, mcludmg, but not limited to, pimcipal, mterest, 
mside and outside counsel fees, audit fees, costs, expenses and any and all ofher charges 
provided for m the Loan Documents shall be known, m the aggregate, as the 'Liabilities All 
capitalized terms not defined in this letter agreement ('Agreemenf) shall have the meanings 
described m the Loan Documents 

As of June 9, 2010, the Liabilities mclude, but are not Limited to, the following 

Loans (note amount and date) Principal Interest 

Ocean 4660 Installment Loan 
(510,850,000, 1/3/08, as amended) 510,058,010 90 

Ocean 4660 Draw-To Loan 
(51,000,000, 1/3/08. as amended) $933,449.13 

$52,997 69 

S2,573 28 

Late Fees 

$18,323 01 

$272 58 

These amounts are exclusive of mterest aecrmng after June 9, 2010, letter of credit 
reimbursement obligations, swap obhgations m the aggregate amount of $112,053.70 and costs 
and expenses (mcludmg, but not limited to, reasonable inside and outside counsel fees) The 
above amounts also do not mclude Bank's separate loans to ELK. Hotel Management, LLC and 
Hanna Karcho-Polselli, winch loans are not the subject of this Agreement 

Boirower is in default under the Loan Documents. Without limitation 

~{aj Borrower has felled to make principal and mterest payments on the above-
referenced Loans when due, 

(b) B oirower has failed to make payments to Bank waSei the swap agreement when 
due; 

to:~EXHIBITS§; 
Zvp** K 
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Ocean 4660, LLC 
June 9,2010 
Page 2 

(c) Borrower has failed to pay when due the 2008 and 2009 real property taxes with 
respect to theneal propeny commonly known as 4660 N. OceanDiive, Lauderdale by the 
Sea, Florida: and 

(d) Borrower failed to maintain as of the fiscal-year ending December 31, 2009 a 
Debt Sendee Coverage Ratio or not less than 1.3 to 1.0. 

Other defaults may exist 

The above-described loans are term obligations. As a result of and for the reasons ourlined 
above, Bank accelerates the loans and demands payment in frill of all of the Liabihries. By copy 
of this letter demand is also made of the Guarantors of the Liabilities. 

Subject to timely, written acceptance by Boirower and Guarantors of the following conditions, 
Bank is willing to forbear until July 30, 2010, subject to earher tennination as provided below, 
from further action to collect the Liabilities: 

1. Boirower and Guarantors acknowledge the Liabilities as set out in the Loan Documents, 
the amount of the Liabilities as stated above and the existence of the defaults. Borrower 
and Guarantors acknowledge and agree that Bank's demand for repayment of the 
Liabihries is timely and proper. 

2. Future administration of the Liabilities and the financing airangements among Bank, 
Boirower and Guarantors shall continue to be governed by the covenants, terms and 
conditions of the Loan Documents, which are ratified and conoimed and incorporated by 
this reference (for clarity, this includes, without limitation, a ratification and confirmation 
of all guaranties of the Liabilities by Guarantors), except to the extent that the Loan 
Documents 'Lave been superseded, amended, modified or supplemented by this 
Agreement or are inconsistent with this Agreement, then this Agreement shall govern. 

Boirower and Guarantors acknowledge Bank is under no obligation to advance funds or 
extend credit to Boirower under the Loan Documents, or otherwise. 

Notwithstanding Bank's demand of the Liabihties, (a) Borrower shall pay all accrued 
interest on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan on the fifth 
(5~) day of each month, and (b) Borrower shall make all payments as and when due 
under the swap agreement. 

Interest on the Liabilities shall continue to accrue at the non-default rates specified in the 
"IESanDocumentsTTTpon iBFoccuirence of adefault under the terms of this Agreement or 

any further defaults under the Loan Documents, then the principal outstanding on the 
Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan shall accrue interest at the 
rate otherwise provided in this paragraph plus three percent (3 %). 
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Ocean 4660, LLC 
June 9, 2010 
Page 3 

6. By no later than June 21, 2010, Borrower shall pay in fill the 2008 real property taxes 
with respect to the real propeny located at 4660 N Ocean Drive, Lauderdale by the Sea, 
Florida, and shall pay in full the 2008 and 2009 real property taxes with respect to thai 
portion of che parking lot that is subject to the ground lease. 

7. Concurrently with execution of this Agreement, with respect to the property located at 
4660 N. Ocean Drive, Lauderdale by the Sea, Flonda, Boirower shall (a) execute an 
updated Notice to Boirower of Propeny in Special flood Hazard Area in the 'form 
attached, and (b) provide to Bank (if not already in Bank's possession) either (f) a copy of 
the flood insurance apphcation. together with proof of payment of fee prenuum. or (n) a 
copy of the declarations page of the flood insurance policy. 

8. By no later than July 15, 2010, Boirower shall cause to be executed and dehvered to 
Bank a Nondisturbance and Attornment Agreement (Prime Landlord) and a Landlord's 
Consent, each m form satisfactory to Bank, with respect to the portion of the parking lot 
that is subject to rhe ground lease 

9. Boirower shall use its best efforts to cause any and all Notices of Pendency or Lis 
Pendens (includmg those recorded by Oceanside Lauderdale, et al) and any Claim of 
Lien filed by any third party (includmg the Claim of Lien filed by McNeill Signs, Inc.) 
with respect to the propeny located at 4660 N. Ocean Drive, Lauderdale by the Sea, 
Florida to be removed and discharged by June 30, 2010 

10. Boirower and Guarantors acknowledge and agree the Loan Documents presently provide 
for and the}r shall reimburse for any and ah reasonable costs and expenses of Bank, 
including, but not limited to, all inside and outside counsel fees of Bank whether in 
relation to drafting, negotiating or enforcement or defense of the Loan Documents or this 
Agreement, including any preference or disgorgement actions as defined in this 
Agreement and -all of Bank's audit fees, incurred by Bank in connection with the 
Liabilities, Bank's administration of the Liabihties and/or any efforts of Bank to collect 
or satisfy all or any part of the Liabilities. Boirower and Guarantors shall immediately 
reimburse Bank for all of Bank's costs and expenses upon Bank's incurrence thereof or 
upon demand. 

11. Loan payments, interest on the Liabihties, loan administratioiL expenses, includmg, but 
not limited to, all inside and outside counsel fees of Bank and Bank's appraisal fees and 

_ audit fees, may be charged directly to any of Borrower's accounts maintained with Bank. 

12. Borrower will maintain all commercial accounts with Bank. 

13. In addition to all reporting cuirently required by the Loan Documents, Borrower shall 
provide Bank: 
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(a) By no later than June 21, 2010, updated personai financial statements (current as 
of no earher than December 31,2009)"imd cturent liquidity reports (cuirent as of 
no earlier than March. 31, 2010) for Hanna Karcho-Polselli and Remo Polselh, 

(by By no later than June 21, 2010, copies of the filed 2008 federal mcome tax returns 
(with all schedules) for Boirower and Guarantors; 

(c) By no later than June 21, 2010, compiled financial statements for the year ending 
2009 for Borrower, includmg profit and loss statements and balance sheets 
(excluding, or separately reporting, financial information related to the Little Inn 
hotel which is not encumbered by a mortgage in favor of Bank); 

(d) Within 20 days after and as of the end of each month, company-prepared 
operating statements in form satisfactory to Bank for Boirower (excluding, or 
separately reporting, financial infoimation related to the Little Inn hotel which is 
not encumbered by a mortgage m favor of Bank), 

(e) By no later than June 21, 2010, a cash flow budget for Boirower for the calendar 
year 2010 (excluding, or separately reporting, financial information related to the 
Little Inn hotel which is not encumbered by a mortgage in favor of Bank); 

(f) By no later than June 21, 2010, a schedule in form and substance satisfactory to 
Bank of all hotels owned (directly or indirectly) by Hanna Karcho-Polselh or 
Remo Polselli with full detail on debt structure, cash flow and such other 
infoimation as Bank ma}^ request and 

(g) any other reporting reasonably requested by B ank. 

14. Borrower and Guarantors acknov/ledge and agree the Loan Documents presently provide 
and they shall permit Bank to conduct such fair market value appraisals, inspections, 
sury-iys and/or testing, whether for environmental contamination or otherwise, that Bank 
deems necessary, on any and all real and personal property upon which Bank may 
possess a mortgage or security interest securing the Liabihties, and the cost of such 
appraisals, inspections, surveys and testing are part of the costs and expenses for which 
the Boirower and Guarantors must reimburse Bank. 

15. Boirower and Guarantors agree to execute any and all additional or supplemental 
documentation, and provide such further assistance and assurances as Bank may require, 
in Bank's sole and absolute discretion, to give fell effect of the Jenns, conditions jand 
intentions of this Agreement 

16. Notwithstanding anything to the contrary herein, Bank reserves the right, in its sole 
discretion, to determine the apphcation of the proceeds of all unusual or extraordinary 
items (includmg, by way of example, insurance proceeds or sale proceeds, other than 
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collection of accounts for inventory sold in the ordinary course of busmess) to the various 
obhgations of Boirower to B ank. - ' 

17. To the extent any payment received by Bank is deemed a preference, fraudulent transfer 
or otherwise subject to disgorgement under apphcable law, including bankruptcy or 
insolvency law, which requires the Bank TO disgorge such pa3Tnent then, such payment 
will be deemed to have never occurred and the Liabihties will be adjusted accordingly 

18. This Agreement shall be governed and controhed m all respects by the laws of the State 
of Michigan, without reference to its conflict of law provisions, including irteipretation. 
enforceability., validity and construction. 

19. Bank expressly reserves the nght to exercise any or all nghts and remedies provided 
under the Loan Documents and apphcable law except as modified herein Bank's failure 
to exercise immediately such rights and remedies shall not be construed as a waiver or 
modification of those nghts or an offer of forbearance 

20. This Agreement will mure io the benefit of Bank and ah its- past, present and iuture 
parents, subsidiaries, affiliates, predecessors and successor corporations and all of their 
subsidiaries and affiliates. 

21. Bank anticipates that discussions addressing the Liabihries may take place m the future 
During the course of such discussions. Bank, Borrower and Guarantors may touch upon 
and possibly reach a preliminary understanding on one or more issues prior to concluding 
negotiations. Notwithstanding this fact and absent an express written waiver, neither 
Bank, Borrower nor any Guarantor will be bound by an agreement on any individual 
issues unless and until an agreement is reduced to writing and signed by the apphcable 
parties. 

22. As of the date of tnis Agreement there are no other offers outstanding from Bank to 
Boirower and Guarantors. Any prior offer by Bank, whether oral or written is hereby 
rescinded in full. There are no -oral agreements between Bank and Bonower and 
Guarantors; any agreements concerning the Liabilities are expressed only in the existing 
Loan Documents. The duties and obhgations of Borrower and Guarantors and Bank shall 
be only as set forth in the Loan Documents and this Agreement, when executed by all 
parties. 

23. Borrower and Guarantors acknowledge that they have reviewed (or have had the 
opportunity to review) this Agreement^ wife_cpunsel_of their choiceand Jhave executed 
this Agreement of their own free will and accord and without duress or coercion of any 
kind by Bank or any other person or entity. 

24. BORROWER, GUARANTORS AND BANK ACKNOWLEDGE AND AGREE 
THAT THE RIGHT TO TRIAL BY JURY IS A CONSTTTUTIONAL ONE, BUT 
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THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING (OR 
HA^^NG HAD THE OPPORTDNITY TO CONSULT) WITE COUNSEI-OF 
THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR 
MUTUAL BENEFIT WAIVES ANY RIGHT TO TRLAL BY JURY IN THE 
EVENT OF LITIGATION REGARDING THE PERFORMANCE OR 
ENFORCEMENT OF, OR IN ANY WAY RELATED TOs THIS AGREEMENT, 
I H E LOAN DOCUMENTS OR THE LIABILITIES. 

25 DEFAULTS HAVE OCCURRED UNDER THE LOAN DOCDMENTS. 
BORROWER AND GUARANTORS, TO THE FULL?3ST EXTENT ALLOTTED 
UNDER APPLICABLE LAW, WAIVE ALL NOTICES THAT BANK MIGHT BE 
REQUIRED TO GIVE BUT FOR THIS WAIVER, INCLUDING ANY NOTICES 
OTHERWISE REQUIRED UNDER SECTION 6 OF ARTICLE 9 OF THE 
UNIFORM COMMERCIAL CODE AS ENACTED IN THE STATE OF 
MICHIGAN OR THE RELEVANT STATE CONCERNING THE APPLICABLE 
COLLATERAL (AND UNDER ANY SIMILAR RIGHTS TO NOTICE GRANTED 
IN ANY ENACTMENT OF REVISED ARTICLE 9 OF THE UNIFORM 
COMMERCIAL CODE). FURTHERMORE, BORRO^TER AND GUARANTORS 
WAIVE (A) THE RIGHT TO NOTIFICATION OF DISPOSITION OF THE 
COLLATERAL UNDER § 9-611 OF THE UNIFORM COMMERCIAL CODE, 
(B) THE RIGHT TO REQUIRE DISPOSITION OF THE COLLATERAL UNDER 
§ 9-620 (E) OF THE UNIFORM COMMERCIAL CODE. AND (Q ALL RIGHTS 
TO REDEEM ANY OF THE COLLATERAL UNDER §9-623 OF THE 
UNIFORM COMMERCIAL CODE. 

26 BORROWER AND GUARANTORS, IN EVERY CAPACITY, INCLUDING, BUT 
NOT LIMITED TO, AS SHAREHOLDERS, PARTNERS, OFFTCERS, 
DIRECTORS, INVESTORS AND/OR CREDITORS OF BORROWER AND/OR 
GUARANTORS, OR ANY ONE OR MORE OF THEM, HEREBY WAIVE, 
DISCHARGE AND FOREVER REIEASE BANK, BANK'S EMPLOYEES, 
OFFICERS, DIRECTORS, ATTORNEYS, STOCKHOLDERS, AFTTLIATES 
AND SUCCESSORS AND ASSIGNS, FROM AND OF ANY AND ALL CLAIMS, 
CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR OFFSETS AND/OR 
ALLEGATIONS BORROWER AND/OR GUAKANTORS MAY HAVE OR RIAY 
HAVE MADE OR WHICH ARE BASED ON FACTS OR CIRCUMSTANCES 
ARISING AT ANY TIME UP THROUGH AND INCLUDING THE DATE OF 
THIS AGREEMENT, WHETHER KNOWN OR UNKNOWN, AGAINST ANY OR 
ALL OF BANK, BANK'S EMPLOYEES, OFFTCERS, DIRECTORS, 
A1IOKNEYS, STOCKHOXD^RST^FFTEIATES AND SUCCESSORS AND 
ASSIGNS. 
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27. This Agreement may be executed in counterparts and dehvered by facsimile and the 
counterparts and/or fscsimiles, when properly executed and dehvered by the signing 
deadline, will constitute a fully executed complete agreement. 

28. Borrower and Guarantors shall properly execute this Agreement and dehver same by 
facsimile so that it is received by the undersigned by no later than 5:00 p.m. on June 18, 
2010 with the original to follow so that it is received by the undersigned by no later than 
June 22, 2010. 

Bank reserves the right to terminate its forbearanct prior to July 30, 2010, in the event of any 
new defaults under the Loan Documents, defaults under this Agreement in the event of further 
deterioration in the financial condition of Borrower or Guarantors or further deterioration in 
Bank's collateral position, and/or in the event Bank, for any reason, m good faith beheves that 
the prospect of pa3anent or performance is impaired. 

Very truly yomrs, 

Alan S. Blankstein 
Vice President 
Special Assets Group 
100 N.E. Third Avenue, Suite 600 
Fort Lauderdale, Florida 33301 
(954) 468-0667 
Fax: (954) 468-0664 

Date: Juni ,2010 

Date: June// ,2010 

Date: June / ? ,2010 
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September 3, 2010 

Ocean 4660, LLC 
Attn- Hanna Karcho-Polselli, Managmg Member 
7557 West Sandlake Road 
Orlando, Flonda 32819 

Re.-' AGREEMENT DATED JUNE 9, 2010 (THE "FORBEARANCE AGREEMENT") 
-- AMONG COMERICA BANK: ("BANK"), OCEAN 4660, LLC ("BORROWER"), 

HANNA KARCHO-POLSELLI AND REMO POLSELLI (IDENTIFIED 
COLLECTIVELY AS "GUARANTORS") 

Dear Ms Karcho-Polselh 

All capitalized terms not defined m this amendment to the Forbearance Agreement (the 
'"Amendment") shall have the meamngs set forth m the Forbearance Agreement (which 
constitutes a Loan Document) or the other Loan Documents 

As of September 3, 2010, the Liabihties mclude, but are not limited to, the foliowmg 

Loans (note amount and date) Principal Interest Late Fees 

Ocean 4660 Installment Loan 
($10,850,000, 1/3/08, as amended) $10,058,010 90 $51,042 63 $998 31 

Ocean 4660 Draw-To Loan -̂— = = ^ - ^ ^ 
($1,000,000, 1/3/08, as amended) $933,449 13 0 4 . 8 8 2 . 8 2 y $105 01 

These amounts are exclusive of mterest accruing after September 3, 2010, letter of credit 
reimbursement obligations, swap obhgations in the aggregate amount of $75,767.64 and costs 
and expenses (including, but not hmited to, reasonable inside and outside counsel fees). The 

" "^ov.ramounts"aiso"~do not"mclud.e~Bank's"£reparate loans-to-H7KrHoteLManageraent;-LLC and" 
Hanna Karcho-Polselli, which loans are not the subject of this Amendment. 

Bank's forbearance under the Forbearance Agreement expired on July 30, 2010. Bank's 
continued forbearance since that date has been from day to day in Bank's sole discretion. 
Boirower and Guarantors have requested that Bank continue to forbear. 

Subject to timely, written acceptance by Boirower and Guarantors of the following conditions, 
Bank is willing to continue to jbrbear untiLOetober 15^0L0^snbieQ^oJ^arhe^axaii3atiQii=g&= 
provided below, from further action to collect the Liabihties: 

—- 1. Borrower and Guarantors acknowledge the Liabihties as set out nrfhe Loan Documents, 
the amount of the Liabilities as stated above and the existence of the defaults. Borrower 
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and Guarantors acknowledge and agree that Bank's demand for repayment of the 
Liabihties was timely and proper. 

2. Future administration of the Liabihties and the financing arraneemems among Bank 
• Borrower and Guarantors shaU continue to be governed by the covenants, terms and 

conditions oi the Loan Documents, which are ratified-and confirmed and incorporated by 
this reference (for clarity, this includes, without limitation, a ratification and confirmation 
of ah guaranties of the Liabihties by Guarantors), except to the extent that the Loan 
Documents have been superseded, amended, modified or supplemented by this 
Amendment or are inconsistent with this Amendment then this Amendment shall govern" 

D. Boirower and Guarantors acknowledge Bank is under no obligation to advance funds or 
extend credit to Borrower under the Loan Documents, or otherwise. 

4. Notwithstanding Bank's demand of the Liabilities, (a) Bonower shall pay all accrued 
mterest on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan on the fifth 
(5 ) day of each month, and (b) Borrower shall make all payments as and when due 
under the swap agreement. Concurrently with execution of this Amendment, Borrower 
shall pay all past due payments under the swap agreement in the aggregate amount of 
$75,767 64. Ail principal payments shall be deferred until expiration or earlier 
termination of Bank's forbearance. 

5. Interest on the Liabilities shall continue to accrue at the non-default rates specified in the 
Loan Documents. Upon the occurrence of a default under the terms of this Amendment 
or any further defaults under the Loan Documents, or upon the expfration or earher 
termination of Bank's forbearance under this Amendment, then the principal outstanding 
on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan shaU accme interest 
at the rate otherwise provided in this paragraph plus three percent (3%). 

6. By no later than September 15, 2010, Boirower shah pay in full the 2008 and 2009 real 
property taxes with respect to that portion of the parking lot that is subject to the ground-
lease. 

7. Concurrently with execution of this Amendment, with respect to the property located at 
4660 N. Ocean Drive, Lauderdale by the Sea, Florida, Borrower shall (a) execute an 
updated Notice to Borrower of Property in Special Flood Hazard Area in the form= 

attached, and (b) provide to Bank (if not already in Bank's possession) either (i) a copy of 
the flood insurance apphcation, together with proof of payment of the premium, or (ii) a 

Tropy~of me~deciafations page ofrthelloMrinsurance policy 

By no later than September 30, 2010, Boirower shall cause to be executed and dehvered 
to Bank a Non-disturbance and Attornment Agreement (Prime Landlord) and a Landlord's 
Consent, each in form satisfactoiy to Bank, with respect to the portion of the parking lot 
that is subject to the ground lease. 
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9 Borrower shall use its best effons to cause an}' and all Nonces of Pendency or Lis 
Pendens (mcludmg those recorded by Oceanside Lauderdale, et al.) and an}' Claim of 
Lien filed by any third party with respect to the property located at 4660 N. Ocean Drive, 
Lauderdale by the Sea, Florida to be removed and discharged by September 30, 2010. 

4 0 . Bonower and Guarantors acknowledge and agree the Loan Documents presently provide 
for and they shah reimburse for any and all reasonable costs and expenses of Bank, 
includmg, but not limited to, all inside and outside counsel fees of Bank whether m 
relation to drafting, negotiating or enforcement or defense of the Loan Documents or this 
Amendment, includmg an}' preference or disgorgement actions as defined in this 
Amendment and ah of Bank"s audit fees, incurred by Bank in connection with the 
Liabihties, Bank's administration of the Liabilities and/or any efforts of Bank to collect 
or satisfy all or any part of the Liabilities Boirower and Guarantors shall immediately 
reimburse Bank for all of Bank's costs and expenses upon Bank's incurrence thereof or 
upon demand 

11. Loan payments, interest on the Liabilities, loan administration expenses, mcludmg, but 
not limited to, all inside and outside counsel fees of Bank and Bank's appraisal fees and 
audit fees, ma}' be charged directly to any of Borrower's accounts maintained with Bank. 

12 Boirower will maintam all commercial accounts with Bank 

13. In addition to all reporting currently required by the Loan Documents, Borrower shall 
provide Bank. 

(a) By no later than September 30, 2010, updated personal financial statements 
(current as of no earlier than June 30, 2010) and current liquidity reports (current 
as of no earher than June 30, 2010) for Hanna Karcho-Polselli and Remo Polselh, 

(b) By no later than September 30, 2010, copies of the filed 2008 federal income tax 
returns (with all schedules) for Borrower and Guarantors; 

(c) By no later than September 30, 2010, compiled financial statements for the year 
ending 2009 for Borrower, including profit and loss statements and balance sheets 
(excluding, or separately reporting, financial information related to the Little Inn 
hotel which is not encumbered by a mortgage in favor of Bank); 

(d) Within 20 days after and as of the end of each month, company-prepared 
operating-statemeiits--inZfonii^-sat-Jsfa^eijMB-^aBJ^sp-BsHCW^-^exsludiiigr-or— 
separately reporting, financial information related to the Little Inn hotel which is 
not encumbered by a mortgage in favor of Bank); 

(e) By no later than September 30, 2010, a cash flow budget for Borrower for the 
calendar year 2010 (excluding, or separately reporting, financial information 
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related to the Little Inn hotel which is not encumbered by a mortgage in favor of 
Bank); 

(f) 'By no later than September 30, 2010, a schedule in form and substance 
satisfactory to Bank of ah hotels owned (directly or indirectly) by Hanna Karcho-
P-olselli or Remo Polselh with full detail on debt structure, cash flow and such 
other information as Bank may request and 

(g) any other reporting reasonably requested by BahL 

^4. Borrowei and Guarantors acknowledge and agree the Loan Documents presently provide 
and they shall permit Bank to conduct such fan market value appraisals, inspections, 
surveys and/or testing, whether for environmental contamination or otherwise, that Bank 
deems necessary, on an}' and all real and personal properly upon which Bank may 
possess a mortgage or security interest securing the Liabihties, and the cost of such 
appraisals, inspections, surveys and testmg are part of the costs and expenses for which 
the Boirower and Guarantors must reimburse Bank. 

15. Borrower and Guarantors agree to execute any and all additional or supplemental 
documentation, and provide such further assistance and assurances as Bank may requne, 
in Bank's sole and absolute discretion, to give full effect of the terms, conditions and 
intentions of this Amendment. 

16 Notwithstanding anything to the contrary herein. Bank reserves the nght, an its sole 
discretion, to determine the apphcation of the proceeds of all unusual or extraordmary 
items (including, by way of example, insurance proceeds or sale proceeds, other than 
collection of accounts for inventory sold in the ordinary course of busmess) to the various 
obligations of Borrower to Bank. 

-11-=-— ...To the extent anv payment received by Bank is deemed a preference, fraudulent transfer 
or otherwise subject to disgorgement unoer apphcable law, including bankruptcy or 
insolvency law, which requires the Bank to disgorge such payment then, such payment 
will be deemed to have never occurred and the Liabihties will be adjusted accordingly. 

18. This Amendment shall be governed and controlled in all respects by the laws of the State 
of Michigan, without reference to its conflict of law provisions, including interpretation, 
enforceabihty, validity and construction. 

-J.iz-_ Bank^xprpggly-j-ftg ers/es-^the—ri^ht-to—exercis s—sny—cr—all-ri - hts—and'-remedi CD= 
r-1 

under the Loan Documents and applicable law except as modified herein. Bank's failure 
to exercise immediately such rights and remedies shall not be construed as a waiver or 
modification of those rights or an offer of forbearance. 
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20. This Amendment will inure to the benefit of Bank and all its past, present and future 
parents, subsidiaries, affiliates, predecessors and successor corporations and all of their 
subsidianes and affiliates. 

21. Bank anticipates that discussions addressing the Liabihties, may take place in the future. 
During the course of such discussions. Bank, Borrower and-Guarantors may touch upon 
and possibly reach a preliminary understanding on one or more issues prior to concluding 
negotiations. Notwithstanding this fact and absent an express written waiver, neither 
Bank, Borrower nor any Guarantor will be bound by an agreement on any individual 
issues unless and until an agreement is reduced to writing and signed by the applicable 
parties 

22. As of the date of this Amendment, there are no other offers outstanding from Bank to 
Borrower and Guaiantors. Any pnor offer by Bank, whether oral or -written is hereby 
rescinded in full There are no oral agreements between Bank and Borrower and 
Guarantors, any agreements concerning the Liabilities are expressed only m the existing 
Loan Documents. The duties and obhgations of Bonower and Guarantors and Bank shall 
be only as set forth in the Loan Documents and this Amendment, when executed by all 
parties 

23. Boirower and Guarantors acknowledge that they have reviewed (or have had the 
opportunity to review) this Amendment with counsel of their choice and have executed 
this Amendment of their own free will and accord and without duress or coercion of any 
kind by Bank or any other person or entity. 

24. BORROWER, GUARANTORS AND BANK ACKNOWLEDGE AND AGREE 
THAT THE RIGHT TO TRIAL BY JURY IS A CONSTTTUTIONAL ONE, BUT 
THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING (OR 
HAVING HAD THE OPPORTUNITY TO CONSULT) VSTTH COUNSEL OF 
THEJK_CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR 
MUTUAL BENEFIT WAIVES ANY RIGHT TO TKIAL BY JURY IN THE 
EVENT OF LITTGATTON REGARDING THE PERFORMANCE OR 
ENFORCERLENT OF, OR IN ANY WAY RELATED TO, THIS AMENDMENT, 
THE LOAN DOCUMENTS OR THE LIABHITIES. 

25. DEFAULTS HAVE OCCURRED "UNDER THE LOAN DOCUMENTS. 
BORROWER AND GUARANTORS, TO THE FULLEST EXTENT ALLOWED 
UNDER APPLICABLE LAW, WAIVE ALL NOTICES THAT BANK MIGHTBE_ 

==-^^BEQm^MrTO~GIVK~EJJT'FiyRTBIS WAIVEMNCITJDING A N Y NOTICES 
OTHERWISE REQUIRED UNDER SECTION 6 OF ARTICLE 9 OF THE 
UNIFORM COMMERCIAL CODE AS ENACTED EN THE STATE OF 
MICHIGAN OR THE RELEVANT STATE CONCERNING THE APPLICABLE 
COLLATERAL (AND UNDER ANY S1MDLAR. RIGHTS TO NOTICE GRANTED 
IN ANY ENACTMENT OF REVISED ARTICLE 9 OF THE UNIFORM 
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COMMERCIAL CODE). FURTHERMORE, BORROWER AND GUARANTORS 
WAIVE -(A) THE RIGHT TO NOTIFICATION OF DISPOSITION OF THE 
COLLATERAL UNDER § 9-611 OF THE UNIFORM COMMERCIAL CODE, 
(B) THE RIGHT TO REQUIRE DISPOSITION OF THE COLLATERAL UNDER 

- § 9-620(E) OF THE UNIFORM COMMERCIAL CODE, AND (C) ALL RIGHTS 
TO REDEEM ANY OF THE COLLATERAL UNDER §9-623 OF THE 
UNIFORM COMMERCIAL CODE. 

26. BORROWER AND GUARANTORS, IN EVERY CAPACITY, INCLUDING, BUT 
NOT LIMITED TO, AS SHAREHOLDERS, PARTNERS. OFFICERS, 
DIRECTORS, INVESTORS AND/OR CREDITORS OF BORROWER AND/OR 
GUARANTORS, OR ANY ONE OR MORE OF THEM, HEREBY WAIVE, 
DISCHARGE AND FORESTER RELEASE BANK, BANK'S EMPLOYEES, 
OFFTCERS, DIRECTORS, ATTORNEYS, STOCKHOLDERS, AFFILIATES 
AND SUCCESSORS AND ASSIGNS, FROM AND OF ANY AND ALL CLAIMS, 
CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR OFFSETS AND/OR 
ALLEGATIONS BORROV^TER AND/OR GUARANTORS MAY HAVE OR MAY 
HAVE MADE OR WHICH ARE BASED ON FACTS OR CIRCUMSTANCES 
ARISING AT ANY TIME UP THROUGH AND INCLUDING THE DATE OF 
THIS AMENDMENT, WHETHER KNOWN OR UNKNOWN, AGAINST ANY 
OR ALL OF BANK, BANK'S EMPLOYEES. OFFICERS, DIRECTORS, 
ATTORNEYS, STOCKHOLDERS, AFFILIATES AND SUCCESSORS AND 
ASSIGNS. 

27. This Amendment may be executed m counteiparts and dehvered by facsimile and the 
counterparts and/or facsimiles, when properly executed and delivered by the signing 
deadline, will constitute a fully executed complete agreement 

28 Borrower and Guarantors shall properly execute this Amendment and dehver same by 
facsimile so that it is received by ' the undersigned by no later than 5:00 p.m. on 

--•- September 9, 2010 with the original to follow so that it is received by the mtdersigned by 
no later than September 10, 2010. 
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Banlc reserves the right to terminate its forbearance prior to October 15, 2010, m the event of any 
new defaults under the Loan Documents, defaults under this Amendment, in the event of further 
deterioration in the financial condirion of Borrower or Guarantors or fiiriher deterioration in 
Bank's collateral position, and/or in the event Banlc, for any reason, in good faith beheves that 
the prospect of payment or performance is impaired 

Very truly yours, 

Alan S. Blankstein 
Vice President 
Special Assets Group 
100 N.E. Tfrmd Avenue, Suite 600 
Fort Lauderdale, Florida 33301 
(954) 468-0667 
Fax: (954) 468-0664 

ACKNOWLEDGED AND AGREED-

Oceak 4660. LLC 

> Date: September ( ,2010 

Date: September nl^, 2010 

Re^io Polselli 
Date: September J g ^ 2010 
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Ma\ 5.2011 

Ocean 4660, LLC 
Attn: Hanna Karcho-Polselli, Managing Member 
7557 West Sandlake Road 
Orlando, Florida 32819 

Re: AGREEMENT DATED JUNE" 9, 2010 (AS AMENDED ON SEPTEMBER 3, 2010, 
THE "FORBEARANCE AGREEMENT") AMONG COMERICA BANK 
("BANK"), OCEAN 4660, LLC ("BORROWER"), HANNA KARCHO-POLSELLI 
AND REMO POLSELLI (EDENTTFIED COLLECTIVELY AS "GUARANTORS") 

Deer Ms Karcho-Pc^seJIl 

All capitalized terms not defined in this second amendment to the Forbearance Agreement (the 
"Second Amendment'") shah have the meanings set forth in the Forbearance Agreement (which 
consbtutes a Loan Document) or the other Loan Documents. 

As of April 29, 2011, the Liabihties include, but are not limited to, the following-

Loans (note amount and date) Principal Interest Late Fees 

Ocean 4660 Installment Loan 
($10,850,000, 1/3/08, as amended) $10,118,195 70 $187287.99 $998 Si-

Ocean 4660 Draw-To Loan 
($1,000,000, 1/3/08. as amended) $933,449.13 $16.335 36 $0 

These amounts are exclusive of interest accruing after April 29, 2011, letter of credit 
reimbursement obligations, swap obligations in the aggregate amount of $101,844.60, amounts 
owed to reimburse Bank for the protective advance made by Bank in the amount of $612,731.93 
for 2009 and 2010 real property taxes, amounts expended by Bank for forced placed insurance in 
the^amount of $28,632.80 through Match 31, 2011, and costs and expenses (including, but not 
hmited to, reasonable inside and outside counsel fees). The above amounts also do not include 
Bank's separate loans to H.K. Hotel Management, LLC and Hanna Karcho-Polselli, which loans 
are not the subject of this Second Amendment. 

Borrower is in default under the Forbearance Agreement and other Loan Documents. Without 
limiiation. Borrower failed to pay by September 15, 2010 the 2O08 and 2009 real property taxes 
with respect to that portion of the parkipg lot that is subject to the ground lease. Borrower also 

"farieQ=to-dehverDy'i>eptembeF3TJ72"0T0 an executedTTonaisturbance and AttommenfAgreemeht ~ 
(Prime Landlord) and a Landlord's consent as required under the Forbearance Agreement. Other 
defaults may exist as well. 

Detroit 1074600 7 



Ocean 4660, LLC 
May 5, 2011 
Page 2 

Bank's forbearance under the Forbearance Agreement expiied on October 15, 2010. Bank's 
continued forbearance since that date has been from day to day in Bank's sole discretion 
Borrower and Guaraircors have requested that Bank continue to forbear. 

Subject to timely, written acceptance by Boirower and Guarantors of the following conditions 
Bank is willing to continue to forbear until October 31,-2011 (the "Expiration Date"), subject to 
earner tennination as provided below, from fiirther action to collect the Liabilities: 

1. Borrower and Guarantors acknowledge the Liabilities as set out in the Loan Documents, 
the amount of the Liabihties as stated above and the existence of the defaults. Boirower 
and Guarantors acknowledee and ajmr that Rsnl-^ ^-.-^p, fr,r ^ . v ™ ^ ^ Ti,„ 
Liabihties was timely and proper. 

2. Future administration of the Liabilities and the financing arrangements among Bank, 
Borrower and Guarantors shall continue to be governed by the covenants, teims and 
conditions of the Loan Documents, which are ratified and confirmed and incorporated by 
this reference (for clarity, this includes, without limitation, a ratification and confirmation 
of ah guaranties of the Liabilities by Guarantors), except to the extent that the Loan 
Documents have been superseded, amended, modified or supplemented by this Second 
Amendment or axe inconsistent with this Second Amendment, then this Second 
Amendment shall govern. 

3 Boirower and Guarantors acknowledge Bank is under no obhgation to advance funds or 
extend credit to Borrower under the Loan Documents, or otherwise. 

Concuxrently with execution of this Second Amendment, Bonower shall pay to Bank the 
sum of $233,254.46, which shall be applied to pay the accrued interest and late fees on 
the loans through April 29, 2011 and to reimburse Bank for the forced olaced insurance 
through March 31, 2011. 

By no later than May 16, 2011, Borrower shah pay to Bank the sum of $79,079 76, which 
shall be applied to reimburse Bank for a portion of the protective advance for the 2009 
and 2010 real property taxes. 

6. By no later than July 31, 2011, Bonower shall pay to Bank the sum of $78,229.44, which 
shah be apphed to reimburse Bank for a portion of the p-otective advance for the 2009 
and 2010 real property taxes. 

Except as otherwise set forth in paragraphs 4-6 above or in paragraphs 23 and 24 below, 
-.alLPXincipaLJntP-te.sf anrl trwc^ -r^-.^oT-.+q ^-U^n „-n.„_„„-„r_ T__ J - J - j_-._,ei „• r . t ' , _ „ . 

4. 

5. 

7. 

earher tennination of Bank's forbearance. 

Within 10 days after the end of each month. Borrower shall provide to Bank a financial 
statement as of the end of such month in form satisfactory to Bank. 
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9. Interest on the Liabihties shall continue to accrue at the non-default rates specified in the 
Loan Documents. Upon the occurrence of a default under the terms of this Second 
Amendment or any further defaults under the Loan Documents, oi upon the expiration or 
earher termination of Bank's forbearance under this Amendment, then the principal 
outstanding on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan shah 
accrue interest at the rate otherwise provided in this paragraph plus three percent (3%). 

Commencing August 1, 2011, Borrower shall maintain current and not permit to become 
more than ten days delinquent all utility bills, taxes (including sales taxes, payroll taxes 
and any other taxes, except for real and personal property taxes) and other operating 
expenses WTtu respect to the property locatr-d at 4660 N. Ocean Drive, Lauderdale bv the 
Sea, Florida (the "Hotel"); if Boirower's cash receipts are insufficient to pay such items. 
Guarantors shall fund any shortfall. In the event of a default, Bank may terminate 
forbearance and exercise its remedies. 

10. 

11. Boirower shall not pay any management fee or other compensation to Guarantors or to 
any company affiliated with, owned or controlled, directly or indirecily, by Bonower or 
any Guarantor. 

12. Borrower shall permit Bank or its consultant to verify the status of all taxes (including 
but not ^limited to sales taxes and payroll taxes) and shall authorize the relevant taxing 
authorities to communicate directly with Bank. 

By no later than May 31, 2011, Borrower shall cause to be discharged (a) the Broward 
County Tourist Development Tax Warrant Lien in the original amount of $8,777.16 
recorded 4/14/09, (b) the claim of hen recorded by the Town of Lauderdale by the Sea on 
11/15/10 for $2,740 for Fire Response Services; (c) the Default Final Judgment recorded 
on 12/29/10 by Waste Management, Inc. of Florida d/b/a Southern Sanitation Service In 
the amount of $4,184.25. By no later than July 31, 2011, Bonower shall cause to be 
discharged all liens, notices of pendency, lis pendens or any other documents recorded in 
the real property records against the Hotel (or with respect to any liquor licenses owned 
by Borrower) by Oceanside Lauderdale, Inc. Kenneth A. Frank,'Angela DiPilato or any 
other party related to any of the foregoing. In, addition, Borrowers shah not permit any 
new liens or encumbrances to be recorded against the Hotel on or after March 3,2011. If 
there is a default, Bank may immediately commence foreclosure of its mortgage on the 
Hotel and neither Bonower nor any Guarantor will contest the foreclosure proceedings. 
In the event of foreclosure, Bank will request that the court set the foreclosure sale date 
no sooner than December 1, 2011. 

^comcurr^uy^Mtirexe^tion^rtMs-SecondTaiendment, Borrower and/oTGuarantorslas" 
apphcable) shall execute documents in form satisfactory to Bank to coUaterahy assign to 
Bank ah liquor licenses used in operation of the Hotel, _̂  
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15. 

16 

Concunently with execution of this Second Amendment, Boirower shall execute an 
affidavit in fonn acceptable to Bank sufficient to induce First American Title Insurance 
Company to delete the fohowing items related lo Howard Johnson as exceptions on 
Bank's title commitment: (I) Lease dated 6/11/73 between James Walker and Howard 
Johnson Company; (ii) Declaration of License Agreement dated 6/11/73 between Howard 
Johnson Company and James Walker; (hi) Declaration of License Agreement dated 
7/1/74 between Howard Johnson Company and Willard G. Franks; (iv) Declaration of 
License Agreement dated 7/1/94 for Howard Johnson Restaurant; and (v) Howard 
Johnson Franchise Systems, Inc. Declaration of License Agreement dated 1/1/95. 

Upon expnation or eaiher tennination of Bank's forbearance, then upon request by Bank 
(a "Deed m Lieu Request"), Borrower shaU execute and dehver to Bank a deed in heu of 
foreclosure (to Bank or its designee) with respect to the Hotel, together with an 
agreement providing for the voluntary sunender of all personal property located at the 
Hotel (excluding any personal property which is leased by Bonower), an agreement 
providing for the acceptance by Bank of aU personal property located at the Hotel in 
partial satisfaction of the Liabilities, and such other related documentation as Bank may 
require. Such documents shall be in the form attached to this Second Amendment. 
Notwithstanding the foregoing, in the event of any default under this Second Amendment 
or the ofher Loan Documents, Bank may only make a Deed in Lieu Request if Bank has 
first provided to Borrower written notice of such default (which written notice shall be 
sent (i) via email to resortamerica@,gmail.com and (Ii) via either Federal Express or 
certified mail to Borrower at 55 E. Long Lake, Suite 204, Troy, Michigan 48085) and 
Bonower has failed to cure the default within 5 business days after the date that the 
notice^is sent. For clarity. Bank may exercise any other remedies (other than making a 
Deed in Lieu Request) immediately fohowing any default without any requirement for 
notice to Borrower or Guarantors or opportunity to cure. Concurrently with execution of 
this Second Amendment, Bonower shall provide Bank with copies of all leases of 
personal proper!}' with respect to the Hotel. Such leases are described on Exhibit A. 

17. U;?on expfration or earlier termination of Bank's forbearance, upon request by Bank, 
Bonower and Guarantors shall consent to the appointment of a receiver selected by Bank 
to operate the Hotel. 

18. Provided that Borrower executes and dehvers the deed and related documents referenced 
in paragraph 16 above (If and when so requested by Bank) and the consent to 
appointment of a receiver referenced in paragraph 17 above (if and when so requested by 
Bank) and further provided that neither Borrower nor any Guarantor (a) becomes the 
gi^-gcLof^petiriQnJox^reliei^tnder^^ 
of creditors or a similar insolvency proceeding, (b) objects to, contests or appeals any 
action by Bank seeking appointment of a receiver over any of Bank's collateral or 
foreclosure of Bank's mortgage on the Hotel, or (c) files any actioi: seeking to restrain or 
enjoin Bank from recording the deed or otherwise exercising its rights against the 
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collateral, then (x) if Bank elects to record the deed, upon recording of the deed and 
eithei completion of foreclosure with respect to the personal property or consummation 
of an acceptance of the personal pioperty by Bank in partial satisfaction of the Liabihties. 
Bank will deliver to Borrower and Guarantors a covenant not to sue them for a money 
judgment with respect to the loans outstanding to Borrower in the form attached and (y) 
if Bank elects to commence foreclosure of its mortgage, upon the issuance of a certificate 
of title by the clerk of the court after completion of the foreclosure sale and expiration of 
the time period to appeal the sale, Banlc agrees that it will not pursue a money judgment 
agamst Borrower or Guarantors with respect to the loans outstanding to Boirower. 

i?- ii} no xater than May 31, 2011, Boirower shall cause to be executed and dehvered to 
Bank a Nondisturbance and Attornment Agreement (Prime Landlord) and a Landlord's 
Consent, each in form satisfactory to Bank, with respect to the portion of the parking lot 
that Is subject to the ground lease. 

20. Concurrently with execution of this Second Amendment, ah members of Borrower shall 
execute documents in the fomi attached pledging to Bank 100% of the equity interests in 
Borrower. 

21. Concurrently with execution of this Second Amendment, and throughout the teim of 
Bank's forbearance. Borrower shah list the Hotel for sale with a real estate broker 
acceptable to Bank and at a list price acceptable to Bank. 

22. Concinrently with execution of this Second Amendment, Borrower shah execute 
documents in the form attached to cross-eollateralize Bank's loans to Borrower with 
Bank's loans to Hanna Karcho-Polselli and H.K. Hotel Management, LLC In the event 
of a sale of the Hotel by Borrower, Bank agrees that the release price for its mortgage on 
the Hotel shall be the greater of (a) the proceeds from Ihe sale of the Hotel, net of real 
property taxes, broker's commission of not more than 6% and such other closing costs as 
may be approved by Bank in writing (but not to exceed the total of the amount 
outstanding with respect to the direct loans to and swap obligations of Borrower plus the 
amount outstanding with respect to the dfrect loans to Hanna Karcho-Polselli and H.K. 
Hotel Management, LLC) and (b) the amount outstanding with respect to the direct loans 
to and swap obhgations of Borrower. 

23. Provided the fohowing conditions (the "Extension Conditions") are met, then the 
_ Expiration Date shaU be automatically extended until November 3 0, 2012: 

^f\ , t^ e : r e a r e no de;f 'a 'uits under this Second Amendment, and no further 
aetd.ui.t3 Tmderrhe otherJCoanJJocuments;" 

(b) by October 30, 2011, Borrower shall reimburse Bank for any protective 
advances made by Bank for taxes or insurance; 
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(c) by October 3 0, 2011, Boirower shall bring cuirent all swap payments and 
accrued interest; 

(d) by October 30, 2011, Bonower shall have paid in foil the 2011 real and 
personal propeny taxes; 

(e) by October 3 0, 2011, Borrower shall have procured insurance on the Hotel 
m fonn required under the Loan Documents, with premiums paid in full in 
advance through November 30, 2012; and 

(f) by October 30, 2011, Borrower shall have reduced the p Incipal amount 
outstanding on the Ocean 4660 Installment Loan and the Ocean 4660 Draw-To 
Loan by an aggregate amount of at least $1,000,000 from the amounts outstanding 
as of the date of this Second Amendment. 

The Expiration Date shall automatically be extended until November 30, 2012 upon 
satisfaction of the Extension Conditions. 

If the Extension Conditions set forth in paragraph 23 above are met and the Expiration 
Date is extended until November 30, 2012, then commencing on the first day of the 
month following the calendar month in which the Extension Conditions are satisfied, (a) 
Borrower shah pay into escrow with Banlc on the first day of each month 1/124 of the 
estimated amount of the real property taxes for 2012 (as determined by Bank) and (b) 
Borrower shah pay to Bank on the first day of each month all accrued interest on the 
loans, plus apnncipal installment based upon a 20 year amortization schedule. 

Boirower shall not enter into any new leases or subleases (and shall not modify or amend 
any existing leases or subleases) with respect to any portion of the Hotel without the 
express written consent of Bank. 

Concurrently with execution of this Second Amendment, with resoect to the Hotel. 
Borrower shah (a) execute an updated Notice to Bonower of Property in Special Flood 
Hazard _Area m the form attached, and (b) provide to Bank (If not already in Bank's 
possession) either (i) a copy of the flood insurance application, together with proof of 
payment of the premium, or (ii) a copy of the declarations page of the flood insurance 
policy. 

Borrower and Guarantors acknowledge and agree the Loan Documents presently provide 

t W l ^ v , ^ ^ ^ T e i m b u r s e ?? r ^y a r i d aI1 reasonable costs and expenses of Bank, 
mcm„mg,-^ut-BGt--hiruted-^o—ah—mside-and-outsirie-c*^^ 
relation to orafting, negotiating or enforcement or defense of the Loan Documents or this 
Second Amendment, including any preference or disgorgement actions as defined in this 
Second Amendment and ah of Batik's audit fees, incuned by Bank in connection with the 
Liabilities, Bank's administration of the Liabihties and/or any efforts of Bank to collect 
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or satisfy all or any part of the Liabihties. Boirower and Guarantors shall immediately 
rennburse Bank for all of Bank's costs and expenses upon Bank's incunence thereof or 
upon demand" 

Loan payments, interest on the Liabihties, loan administration expenses, includfrg, but 
not hmited to, all mside and outside counsel fees of Bank and Bank's appraisal fees and 
audit rees, may be charged directly to any of Borrower's accounts maintained with Bank. 

Except for the accounts detaUed on Exhibit B CBank of America Accounts"),'Bonower 
will maintain ah commercial accounts with Bank. B^ no later than May 16, 2011, 
Boirower shah pledge to Banlc a first pnority secnnjy Imeresi on the Bank of America' 
Accounts, in form and substance acceptable to Bank 

In addition to all reporting cuirently required by the Loan Documents, Boirower shall 
provide Bank: 

28 

29. 

31. 

32. 

(a) 

(b) 

by no later than May 16, 2011, an updated, executed certified personal financial 
statement (cunent as of no earher than March 31. 2011) for Remo Polselh in fonn 
satisfactory to Bank; 

within fifteen (15) days of filing, copies of the filed 2010 federal income tax 
returns (with ah schedules) for Bonower and Guarantors (Bank has received the 
2008 and 2009 federal income tax returns for Boirower and Guarantor), 

(c) any other reporting reasonably requested by Bank 

Boirower and Guarantors acknowledge and agree the Loan Documents presently provide 
and they shall permit Bank to conduct such fair market value appraisals, inspections 
surveys and/or testmg, whether for environmental contamination or otherwise, that Bank 
deems necessary, on any and all real and personal property upon which Bank may 
possess a mortgage or security interest securing the Liabihties, and the cost of such 
appraisals, inspections, surveys and testing are part of the costs and expenses for which 
the Borrower and Guarantors must reimburse Bank. 

Borrower and Guarantors agree to execute any and ah additional or supplemental 
documentation, and provide such further assistance and assurances as Bank may require, 
m Bank's sole and absolute discretion, to give full efitct of the terms, conditions and 
intentions of this Second Amendment. 

. 33. ^Sii^^tajoisMxiR^iixli^g^n^bn^yy^trs^^eT^- B"-"v-'-s"e^'eo-->'k'-~""'1-4-
discretion, to^deteimine the apphcation of the proceeds of all unusual or extraordinary 
items (mcludmg, by way of example, insurance proceeds or sale proceeds, other than 
collection of accotmts for inventory sold in the ordinaiy course of business) to the various 
obligations of Borrower to Bank. 
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34. To the extent any payment received by Bank is deemed a preference, fraudulent transfer 
or otherwise subject to disgorgement under applicable law, including bankruptcy or 
insolvency law, which requires the Bank to disgorge such payment then, such payment 
will be deemed to have never occurred and the Liabihties will be adjusted accordingly: 

- 35. This Second Amendment shall be governed and controlled in all respects by the laws of 
the State of Michigan, without reference to its conflict of law provisions, including 
interpretation, enforceabihty, validity and construction. 

36. Bank expressly reserves the right to exercise any or all rights and remedies provided 
under the Loan Documents and apphcable law except as modified herein. Bsnk's failure 
to exercise immediately such rights and remedies shall not be construed as a waiver or 
modification of those rights or an offer of forbearance. 

37. This Second Amendment will inure to the benefit of Bank and all Its past, present and 
future parents, subsidiaries, affiliates, predecessors and successor corporations and all of 
their subsidiaries and affiliates. 

38. Bank anticipates that discussions addressing the Liabilities may take place in the future. 
During the course of such discussions, Bank, Borrower and Guarantors may touch upon 
and possibly reach a preliminary understanding on one or more Issues prior to concluding 
negotiations. Notwithstanding this fact and absent an express written waiver, neither 
Bank, Borrower nor any Guarantor will be bound by an agreement on any individual 
Issues unless and until an agreement is reduced to writing and signed by the applicable 
parties. 

39. As of the date of this Second Amendment, there are no other offers outstanding from 
Bank to Borrower and Guarantors. Any prior offer by Bank, whether oral or written is 
hereby rescinded in full. There are no oral agreements between Bank and Bonower and 
Guarantors; any agreements concerning the Liabihties are expressed only in the existing 
Loan Documents. The duties and obhgations of Borrower and Gua;antors and Bank shall 
be only as set forth in the Loan Documents and this Second AmenSment, when executed 
by all parties. 

40. Borrower and Guarantors acknowledge that they have reviewed (or have had the 
opportunity to review) this Second Aiuendment with counsel of their choice and have 
executed this Second Amendment of their own free will and accord and without duress or 
coercion of any kind "by Bank or any other person or entity. 

TI. -DX/RROvViLK, G 07u<ANTimS~~AmrWANK ACKNOWLEDGE AND AGREE 
THAT THE RIGHT TO TRIAL BY JURY IS A CONSITTUTIONAL ONE, BUT 
THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING (OR 
HAVING HAD THE OPPORTUNITY TO CONSULT) WIIH COUNSEL OF 
THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR 

DetroitJ 0746OO_7 



Ocean 4660, LLC 
May 5, 2011 
Page 9 

MUTUAL BENEFIT WAIVES ANY RIGHT TO TRIAL BY JURY IN THE 
EVENT OF LITIGATION REGARDING THE PERFORMANCE OR 
ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS SECOND 
AMENDMENT, THE LOAN DOCUMENTS OR THE LL4BILITIES. 

A2 DEFAULTS HAVE OCCURRED UNDER THE LOAN DOCUMENTS. 
BORROWER AND GUARANTORS, TO THE FULLEST EXTENT ALLOVSED 
UNDER APPLICABLE LAW, WAIVE ALL NOTICES THAT BANK MIGHT BE 
REQUIRED TO GIVE BUT FOR THIS WAIVER, INCLUDING ANY NOTICES 
OTHERWISE REQUIRED UNDER SECTION 6 OF ARTICLE 9 OF THE 
UNIFORM COMMERCIAL CODE AS ENACTED' IN THE STATE OF 
MICHIGAN OR THE RELEVANT STAOHE CONCERNING THE APPLICABLE 
COLLATERAL (AND UNDER ANY SIMILAR RIGHTS TO NOTICE GRANTED 
IN ANY ENACTMENT OF REVISED ARTICLE 9 OF THE UNIFORM 
COMMERCIAL CODE). FURTHERMORE, BORROWER AND GUARANTORS 
WAIVE (A) THE RIGHT TO NOTIFICATION OF DISPOSITION OF THE 
COLLATERAL UNDER § 9-611 OF THE UNIFORM COMMERCIAL CODE, 
(B) THE RIGHT TO REQUIRE DISPOSITION OF THE COLLATERAL UNDER 
§ 9-620(E) OF THE UNIFORM COMMERCIAL CODE, AND (C) ALL RIGHTS 
TO REDEEM ANY OF THE COLLATERAL UNDER §9-623 OF THE 
UNIFORM COMMERCIAL CODE. 

43. BORROWER AND GUARANTORS, IN EVERY CAPACITY, INCLUDING, BUT 
NOT LIMITED TO, AS SHAREHOLDERS, PARTNERS, OFFICERS, 
DIRECTORS, INVESTORS AND/OR CREDITORS OF BORROWER AND/OR 
GUARANTORS, OR ANY ONE OR MORE OF THEM, HEREBY WAIVE, 
DISCHARGE AND FOREVER RELEASE BANK, BANK'S EMPLOYEES, 
OFFICERS, DIRECTORS, ATTORNEYS, STOCKHOLDERS, AFFILIATES 
AND SUCCESSORS AND ASSIGNS, FROM AND OF ANY AND ALL CLAIMS, 
CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR OFFSETS AND/OR 
'ALLEGATIONS BORROWER AND/OR GUARAINTTORS MAY HAVE OR MAY 
HAVE MADE OR WHICH ARE BASED ON FACTS OR CIRCUMSTANCES 
ARISING AT ANY TIME UP THROUGH AND INCLUDING THE DATE OF 
THIS SECOND AMENDMENT, WHETHER KNOWN OR UNKNOWN, 
AGAINST ANY OR ALL OF BANK, BANK'S EMPLOYEES, OFFICERS, 
DIRECTORS, ATTORNEYS, STOCKHOLDERS, AFFILIATES AND 
SUCCESSORS AND ASSIGNS. 

44. This Second Amendment may be executed in counterparts and dehvered by facsimile and 
the counterparts and/or facsimiles, when properly executed and delivered by the signing 
deadline, will constitute a fully executed complete agreement. 

45. Borrower and Guarantors shall properly execute this Second Amendment and dehver 
same by facsimile so that it is received by the undersigned by no later than 5:00 p.m. on 
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May 9, 2011 with the original to follow so that it is received by the undersigned by no 
later than May 11,2011. 

Bank reserves the right to teiminate its forbearance prior to the Expiration Date, in the event of 
any new defaults under the Loan Documents, defaults under this Second Amendment, in the 
event of further deterioration in the financial condition of Borrower or Guarantors or further 
deterioration in Bank's collateral position, and/or in the event Bank, for any reason, in good faith 
believes that the prospect of payment or performance is impaired. 

[remainder of page intentionally left blank] 
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Very truly yours, 

Alan S. Blankstein 
Vice President 
Special Assets Group 
1675 North Military Trail, 6th Floor 

XJOC'CL Xva lOH, xiQxiCLa. 3-J-TO*J 

(561) 961-6689 
Fax:(561)961-6660 

ACKNOWLEDGED AND AGREED: 

Ocean 4660, LLC 

By: 
Hanna Karcho-Polselli 

Its: Managing Member 

Date: May ,2011 

Hanna Karcho-PdlseUi 

Remo Polselli 

Date: May ,2011 

Date: May ,2011 
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Very truly yours, 

Alan S. Blankstein 
Vice President 
Special Assets Group 
1675 North Military- Trail, 6th Floor 
Boca Raton, Florida 33486 
(561)961-6689 
Fax:(561)961-6660 

ACKNOWLED 

O 

Date: May 1 ,2011 

Date- May " ,2011 

Date: May 1 ,2011 
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Boca Raton FL 33486 

001016126,2011 

Via Email to i esoi famei ica(3)gma U. com and 
Via Fedeial £\pj ess 

Ocean 4660, LLC 
Hanna Kaicho-Polselh 
Remo Polselh 
55 E Long Lake, Suite 204 
Tioy, Michigan 48085 

Re AGREEMENT DATED JUNE 9, 2010 (AS AMENDED ON SEPTEMBER 3, 2010 
AND MAY 5, 2011, THE "FORBEARANCE AGREEMENT") AMONG 
COMERICA BANK ("BANK"), OCEAN 4660, LLC ("BORROWER"), HANNA 
KARCHO-POLSELLI AND REMO POLSELLI (IDENTIFIED COLLECTIVELY 
AS "GUARANTORS") 

Deai Ms Kaicho-Polselh and Mi Polselh 

Undefined capitalized teims in this Jettei ate defined m theFoibeaiance Agieement 

As of Octobei 13, 2011, the Liabilities include, butaienot limited to, the following 

Loans (note amount and date) Pnncipal Inteiest Late Fees 

Ocean 4660 Installment Loan 
($10,850,000, 1/3/08, as amended) $10,651/45 32 $135,77165 $1,21987 

Ocean 4660 Dia-w-To Loan 
($1,000,000, 1/3/08, as amended) $933,449 13 $32,990 50 $116 68 

These amounts aie exclusive of inteiest accnimg after Octobei 13, 2011, lettei of ciedit 
leimbuisement obhgations, ewap obligations m the aggiegate amount of $101,844 60, amounts 
expended by Bank foi foiced placed msuiance, and costs and expenses (including, but not 
limited to, teasonable inside and outside counsel fees) The above amounts also do not include 
Bank's sepaiate loans to H K Hotel Management, LLC and Hanna Kaicho-Polselh 

The Fotbeaiance Agieement lequued satisfaction of certain conditions within specific time 
flames Bonowei and Guaiantois have failed to meet a mimbei of these conditions These 
failmes aie defaults undei the May 5, 2011 Second Amendment to the Poibeaiance Agieement 
as follows. 

(A) Bonowei failed to pay to Bank the sum of $78,229.44 to leimbuise Bank 
foi a portion of the piotective advance foi 2009 and 2010 leal piopeity 
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taxes, which payment was due by July 31, 2011 under Section 6 of the 
Second Amendment; 

(B) Borrower has not provided to Bank by May 31, 2011 evidence that the 
conditions of Section 13 (discharge of certain liens) have been met; 

(C) Borrower has not delivered to Bank by May 31, 2011 an executed Non-
Disturbance and Attornment Agreement (Prime Landlord) and Landlord's 
Consent, as required under Section 19: 

(D) Borrower has not pledged to Bank a first priority security interest in the 
Bank of America Accounts by May 16,2011 as required under Section 29; 

(E) Borrower has failed to deliver to Bank by May 16, 2011 a fully executed 
personal financial statement for Remo Polselli, as described in Section 30; 
and 

(F) Borrower has not caused to be discharged all liens, notices of pendency, 
lis pendens or any other documents recorded in the real property records 
against the Hotel (or with respect to any liquor licenses owned by 
Borrower) by Oceanside Lauderdale, Inc., Kenneth A. Frank, Angela 
DiPilato or any other part}' iclated to any of the foregoing by July 31, 
2011, as required under Section 13. 

Other defaults may exist as well. 

As a result of the defaults, Bank hereby terminates its forbearance under the Forbearance 
Agreement. 

From and after the date of this letter, interest shall accrue on the Liabilities at the default rate 
under the Loan Documents, as set forth hi Section 9 of the May 5, 2011 Second Amendment to 
the Forbearance Agreement. 

Bank reserves ali of its rights and remedies under the Loan Documents and applicable law, 
including but not limited to the right to commence foreclosure with respect to any and all 
collateral securing the Liabilities, any or all of which rights and remedies may be exercised by 
Bank without further notice. Bank's failure to exercise any such right or-remedy shall not be 
construed as a waiver or modification of those rights or as an offer of forbears nee. 

Detroit 1130670 2 



Ocean 4660, LLC 
October 26/2011 
Page3 

Notiiing in (his letter shall constitute a waiver of any default. Bank's forbearance from fakim 
action to collect the Liabilities Is from day to day in Bank's sole discretion. 

Very ti uly youts, 

Ian S. Blankstein 
Vice Piesident 
Special Assets Group 
1675 North Military Trail. 6lh Floor 
Boca Raton, Florida 33486 
(561)961-6689 
Fax:(561)961-6660 

cc: Brian R. Tiumbauer 
Brian Hole 
Kiystol Rappuhn 

Detroit 1130670 2 
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IN THE CIRCUIT COUET OF THE 
17TH JUDICIAL CIRCUIT IN AND 
FOR BROWARD COUNTY, FLORIDA 

COMERICA BANK, 
a Texas bsmiing association, 

Plamtiff, 

CASE NO. 

vs. 

OCEAN 4660, LLC a Florida limited 
liability company, OCEANSIDE 
LAUDERDALE, INC., a Florida 
corppration, KENNETH A. FRANK, 
individually, ANGELA DIPILATO, 
individually, TOWN OF 
LAUDERDALE-BY-THE-SEA, a 
political subdivision of the State of 
Flonda, WASTE MANAGEMENT 

SANITATION SERVICE, a Florida 
corporation, AFFINITY 
MECHANICAL INC., a Florida 
corporation, and BROWARD 
COUNTY, a political subdivision of 
the State of Florida, 

* f " 2 8 4 4 7 

XrouFcopy 

Defendants. 
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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDiCiAL CIRCUIT 

IN AND FOR BROWARD COUNTY. FLORIDA 

CASE NO CAGE 11-028447(03) 

COMERICA BANK, 

A Texas banking corporation, 

Plaintiff, 

vs 

OCEAN 4660, LLC a Flonda limited liability 

Company, OCEANSIDE LAUDERDALE, INC 

A Flonda corporation, KENNETH A FRANK, 

Individually, et al, 

Defendant(s) 

REOyiSIFORPRODUCTION 

-Xhe-De fen,dant_„!^gMMi=zr i - i A—PR A M i 
...CT ,, /s .- K/^iNr^rt-c? o t , nereoy requesfs mat the Plaintiff 
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produce pursuant to Rule 1.350 of the Florida Rules of Civil Procedure, the following 

documents and things at the offices of Defendant Kenneth A. Frank, Pro Se, 2310 

East Atlantic Boulevard, Suite 206, Pompano Beach, Flonda 33062, within thirty (30) 

days from the date of the faxing and/or mailing of this document for the purposes of 

inspection, copying and/or reproduction of the following 

Production Instructions 

1. All documents produced pursuant hereto are to be produced as they are kept in 

the usual course of business or shall be organized and labeled (without permanently 

marking the item produced) so as to correspond with the categories of each numbered 

request hereof. 

2. Each draft, final document, original, reproduction, and each signed and unsigned 

document and every additional copy of such document where such copy contains any 

commentary, note, notation or other change whatsoever that does not appear on the 



original or on the copy of the one document produced shall be deemedand considered 

to constitute a separate document. 

3 Unless another time period is specified, this Request for Production is addressed 

to documents created since January 1, 1998 and ended on the date of compliance with 

the Request for Production. 

4. Pursuant to Rule 1.280(b)(4), of the Florida Rules of Civil Procedure, effective 

January 1, 1997, if you object to providing any discovery or fail to fully or fail to 

provide and production on the grounds of privilege or protection of trial preparation 

material, you are required to: 

a. make the claim directly, 

b. describe the nature of the documents, communications, or things 

not produced or disclosed in a manner that, without revealing 

information itself privileged or protected, will enable the party 

propounding this Request for Production to assess the applicability 

of the privilege or protection. 

5. In any of the documents encompassed by the attached request for production of 

documents is/are deemed by you to be privileged, furnish all non privileged documents. 



6. When appropriate, the singular form of a word should be interpreted in the plural 

as may be necessary to bring within the scope hereof any documents which might 

otherwise be construed to be outside the scope thereof. 

Definitions 

1. All references to any Person (as defined below) includes his/her/its employees, 

agents, servants, subsidiaries, parent company, affiliated company and any other 

person or entity or Representative (as defined below) acting or purporting to act on 

behalf or under his/her control. 

2. " You and Your" refers to the Person (as defined below) to whom this request is 

addressed, including his/her/its employees, agents, servants, subsidiaries, parent 

company, affiliated company, and other persons acting or purporting to act on your 

behalf, including your Representative (as defined below). 

3. " Person " means any natural individua! in any capacity whatsoever or any entity or 

organization, including divisions, departments, and other units herein, and shall 

include, but not be limited to, public or private corporations, partnerships, joint 



ventures, voluntary or unincorporated associations, organizations, proprietorships, 

trusts, estates, governmental agencies, commissions, bureaus, or departments, and 

the agents,servants, and employees of same. 

4 . " Materials " shall mean all 'Documents", "Writings", "Agreements", and 

"Communications" as those terms are defined herein. 

4. Document(s)" or" Writingfs)" shall be deemed to include every record of every 

type, and is used in the broadest sense and includes any medium upon which 

intelligence or information can be recorded and further includes, but is not limited to, al! 

originals, nonidentica! copies and drafts of the following items, whether printed, 

handwritten, typed, recorded, or stored on any electric-magnetic storage device, or 

reproduced by hand, including without (limitation correspondence, memoranda, 

invoices, receipts, records, ledger cards or other accounting records, voucher, check, 

shop order, diary, calendar, instruction, summaries of personal conversations or 

interviews, minutes or records of meetings or conferences, transcripts, opinions or 

reports of consultants, projections, drafts, contracts, agreements, confirmations, 



statistical statements, studies, telegrams, telexes, books, notes, reports, logs, diaries, 

tape recordings, video cassettes and date compilations from which information can be 

obtained, charts, photographs, notebooks, drawings, plans, printed materials of any 

kind, charts and interoffice communications, and any other writing of whatever 

description, including but not limited to any information contained in any computer, or 

representing by a computer program, signed or unsigned, regardless of whether 

approved, signed, sent, received, redrafted, or executed, study, work paper, handwritten 

note, draft, demand, chart, paper, print, laboratory record, drawing sketch, diagram, 

form, graph, index, list, tape, photograph, microfilm, data sheet, data processing card, 

or any other written, recorded, transcribed, punched, taped, filmed, or graphic matter, 

however produced and reproduced. 

6. "Agreement" shall mean all agreements, contracts, undertakings or other 

arrangements, oral, written, non-final, enforceable, superseded or modified by 

subsequent agreements. 

7. " Communication " means any oral or written statement, dialogue, colloquy, 
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discussion or conversation, and also means any transfer of thoughts or ideas between 

persons by means of documents and includes any transfer of data from one location to 

another by electronic or similar means. 

8. "Representative " means any and all agents, employees, servants, officers, 

directors, attorneys, or other persons acting or purporting to act on behalf of the person 

in question. 

9 . " Evidencing " means having a tendency to show, prove or disprove. 

1 0 "With respect to the Documents ". the term means; (I) state the author or writer 

thereof and the parties thereof, (ii) state its title or other identifying date; (iii) state the 

person's residence address; (iv) state the person's business telephone number; and (v) 

state the person's residential telephone number. 

11 LEmpioymenr shall include not only full time salaries retention but also the 

performance of sen/ices or any tape, whether compensated or not, including, but not 

limited to, formal or informal advisory and consulting services. 

12. The word "and" and "or" as used herein shall be construed either disjunctively or 



conjunctively as required by the context to bring within the scope of these 

interrogatories any answer that might be deemed outside their scope by another 

construction. 

13. "Control" means in your possession, custody or control or under your direction, 

and includes in the possession, custody or control of those under the direction of you or 

your employee, agent, subordinate, counsel, accountant, consultant, expert, parent or 

affiliated corporation, and any person purported to act on your behalf. 

14. "Related to" or "relating to" shali mean directly or indirectly, refer to, reflect, 

describe, pertain to, arise out of or in connection with, or in any way legally, logically, or 

factually be connected with the matter discussed. 

15- "Ownership Interest" shall mean an interest whether owned or possessed, vested 

or contingent, and whether title is held legally in your name, spouse's name or children's 

name, or parent, subsidiary, or other related company and shal! include beneficial 

interest, or interest held through any trust in your family's or business entity's name. 

16. " including " shall mean including but not limited to. 



1 /. " Defendants " shall mean all the above-named Defendants in this action. 

18. " Plaintiffs " shall mean all of the named Plaintiffs in this action. 

Requested Documents 

1. Any and ali documents that in any way memorialize or refer to any statements of 

any party to this action, his/her/its agents, employees, or any independent witness or 

witnesses, bearing on any knowledge or facts that are either relevant or that could lead 

to admissible evidence in the above styled lawsuit. 

2. Any and all documents upon which you now have in your possession or control, 

and which you believe you will intend to rely upon should this matter be tried. 

3. All correspondence between you and the original lender of the Note upon which the 

above-styled action is based and anv of the Defendants and Plaintiffs. 



4. Notes and all other records of all telephone, email, and other communications that 

you and the original lender of the Promissory Note upon which the above-styled action 

is based and any of the Defendants and Plaintiffs. 

5. All records that document all communications, including any contracts between 

you and any and all mortgage brokers that participated in any way with the obtaining, 

selling, granting or accepting of the loan that was given to any of the Plaintiffs. 

6. All documents that pertain to or reflect in any way the transfer, assignment, trade 

or swap of the Promissory Note and the mortgage to the Plaintiff, including any and all 

notices to any of the Defendant(s) that there was a transfer, assignment, trade or 

swap. 

7. All disclosures regarding the loan, including all documents that comply with, or 

relate to any and all federal and state iaws, including but not limited to, Truth in 

Lending laws, REMiC rules, State and Federal Securities Laws, the Investment 

company Act of 1940, the Trust Indentuure Act of 1939 and RESPA, 12 U.S.C. 2605, 
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if the Plaintiff accepted TARP funding. 

8. A copy of the complete file regarding the procurement of this loan. 

9. A copy of ail documents that were exchanged or executed at the closing of the 

loan. 

10.The complete file regarding all transfer, assignments, trade or swap of the debt 

obligation which is the subject of this action. 

11. All notes and other documents that reflect any attempt to collect on the debt 

obligation which is the subject of this action. 

12. Copies of al! recorded telephone conversations with the Defendants. 

13. Copy of any and all agreements between the Plaintiff and its attorneys that 

provide for fees to be paid and copies of all cancelled checks paid to the attorneys 

for fees. 

14. All documents that in anyway reflect any inquiry that was made as to the income 

and other revenue of the Mortgator and the Morgator's family. 

15. Copies of all call logs requesting collection from the Defendants. 
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16. All pictures taken of the property and the area near the property, while the Plaintiff, 

its agents and/or affiliates were on or near the property and any other pictures relevant 

to the above-styled action. 

17. All documents that in any way reflect any inquiry that was done by the lender to 

ensure that there was sufficient value in the property to secure the loan. 

18. Any and all documentation that the Plaintiff had that reflected the market 

conditions at the time that the mortgage was closed, including but not limited to any 

articles in emails, magazines, internal memoranda, and internally generated documents 

that reflect any mention about a real estate bubble, the effects that would occur in the 

event of a decline of real property values. 

19. Any and all servicing agreements that the Plaintiff has or has in its possession 

regarding the mortgage that is the subject of this lawsuit. 

20. A copy of disclosure of the HUD special information booklet (if applicable). 

21. A copy of the Good Faith Estimate (if applicable 

12 



22. A copy of the Loan Application. 

23. Ali notices regarding servicing transfers and/or assignments. 

24. A copy of the breakdown of the fees charged at closing for document 

preparation. 

25. Copies of receipts for and payment history for ail payments made since the 

origination of the loan. 

26. A copy of the Settlement documents. 

27. Any and al! trust agreements and swap agreements that the Plaintiff has or has in 

its possessionregarding the mortgage that is the subject of this lawsuit. 

28. Copies of all Complaints filed in any courts that allege that the Plaintiff either 

negligently or intentionally provided loans that were secured by mortgages to individuals 

or other entities who were not able to repay the loans. 

13 



29. Ali documents that in any way show the amount of commissions paid to the Broker 

in this Loan. 

30. Al! notices to the Defendants of assignment, trade or swap of the loan 

31. Ail internal documents of yours or the Originating Bank indicating the scale of 

commissions to the Brokers of the Originating Bank. 

32. Ail documents that you have that indicate any knowledge or suspicion that the 

loans of the Plaintiff or the Originating Bank may be bad loans. 

33. Ail documents that in any way reflect or show the Standard Operating Procedures 

of the Plaintiff to ensure that the Defendants were able to repay the Loan. 

34. All documents that in any way reflect or show the Standard Operating Procedures 

of the Originating Bank to ensure that the Defendants were able to repay the Loan. 

35. All documents that reflect or show in any way the procedures that were in place to 

ensure the Plaintiff that the Defendants were able to repay the Loan. 

14 



36. All documents that were provided by the Originating Bank to the Plaintiff regarding 

the Loan. 

37. All internal documents that in any way reflected or indicated the statements or 

concerns of any whistle blower, any detractors, or any other person who attempted to 

warn or showed concern as to the lending policies of the Plaintiff. 

38. All documents that demonstrate the date that funds were actually transferred for 

the benefit of the Defendants, to fund the loan and that the loan was a purchase money 

mortgage. 

39. Complete and itemized statement of the loan history from the date of the loan to 

the date of this request, which included, but is not limited to, all receipts by way of 

payment or otherwise and al! charges to the loan in whatever form. 

40. A complete and itemzed statement of ail advances or charges against this loan for 

any purpose that are not reflected on the loan history transaction statement provided in 

response to number 39 above herein. 

41 . A complete and itemized statement of the escrow account of the loan, if any, from 
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the date of the ioan to the date of this request, including, but not limited to, any receipts 

for disbursements with respect to real estate property taxes, fire or other hazard 

insurance, flood insurance, mortgage insurance, credit insurance, or any other 

insurance product of whatever type. 

42. A complete and itemized statement of any forced-placed insurance of whatever 

type from the date of the loan to the date of this request. 

43. A complete and itemized statement of any suspense account entries and/or any 

corporate advance entries related in any way to this loan from the date of the loan to the 

date of this request. 

44. A complete and itemized statement of any late charges charged to this loan from 

the date of loan to the date of this request. 

45. A complete and itemized statement of any attorneys' fees and/or other 

professional fees reiated in any way to this loan from the date of the ioan to the date of 

tnis request. You may recacf any attorney-client privileged materials from this request. 

46. A complete and itemized statement of the status of the payments on this loan as 
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of the date of this request. 

47. The name and address of the current holder of the Note and Mortgage evidencing 

this loan, as well as any and a!! documents in the chain of title from the original holder of 

the loan to the current holder. 

48 l he name and adress of the trustee under any pooling and servicing agreement. 

49 A complete and itemized statement of any fees or costs incurred to modify, 

extend, or amend this loan from the date of the loan through the date of this request. 

50 Copies of al! income documentation of Pay stubs, W-2s, Tax Returns, any and all 

other verifiable income provided at time of application for borrower and co-borrower. 

51. Copies of all assets provided to include Bank Statements, IRA, Annuity, Life 

insurance, deeds, any and ali other forms of retirement accounts provided as assets at 

appiication for borrower, co-borrower and or guarantor(s). 

52. Copies of al! initial ioan disclosures related to the loan product/program the 

Defendant applied for at time of application and ali additional disclosures for the loan 

they were approved on. 
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53. Copies of initial loan application fully completed and executed for all borrowers at 

time of application. 

54. Copies of the final executed loan application for the Defendants at time of the loan 

closing. 

55. A copy of final credit reprot for the Defendants and guarantor(s) as applicable and 

( all other borrowers if more than 2 ). 

56. A copy of Credit Policy on the use valuation methods on conforming and non­

conforming loans. 

57. Policy outlining the Plaintiff Bank's Bump Logic or Upgrade Process by which 

the Plaintiff implements the use of various types of evaluations and appraisals in a 

single mortgage transaction. 

58. The result of, and the response to, the last procedural audit performed prior to the 

loan transaction. 

59. A copy of the signed/dated GFE ( Good Faith Estimate ) for ail borrowers given 

within 3 days of application (if applicable). 
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60. A copy of the initial TIL ( Truth-In-Lending )for ail borrowers given within 3 days of 

the application (if applicable). 

61. If initial ioan program changed during the ioan process, a copy of the rew'sed GFE 

with the revised Til provided to borrowers indicating the change ( i f applicable). 

62. A copy of the appraisal on the subject property and any internal or external 

documents related thereto. 

63. A copy of the rate sheet, lock-in agreeements associated with the loan transaction 

for ali borrowers. 

64. A copy of the Mortgage Broker Fee Diosciosure ( signed/dated ) for al! borrowers. 

65. A copy of the Lender Ciear to Close or Final Commitment letter for all borrowers. 

66. A copy of the Note, Deed of Trust, Riders, a!! Assignments of the Deed of Trust. 

67. A copy of the Right of Recisssion ( i f the subject loan was a re-finance )(if 

applicable). 

68. A copy of the Lender Final HUD-1 (if applicable). 

69. Copies of ali disclosures and ail loan documents that were included with ihi 
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settiement documents as provided to the title/settlement agent. 

70. Copies of the closing instructions to the settlement agent and al! internal 

transmittals or emails associated with said closing including but not limited to wire 

requests and confirmations. 

71. Copies of record receipts for the recording of the mortgage note, and any internal 

quality assurance transmittals associated with the Quality Control of said documents. 

72. Copies of underwriters Guidelines and pricing matricses/rate sheets as related to 

borrowers specific to ioan product and other product offerings made available by the 

Whole Loan Funding investor aiong with any other Whole Loan Purchaser or the 

Mortgage Pool Trustee or Swap for the time period applicable to the Defendants. 

73. Copies of the Operation and Production Policies Manual used by the Whole Loan 

Funding investor, the Mortgage Servicer, and/any other Whole Loan Purchaser or 

Servicer or entititie(s) involved in a swap, connected with the Plaintiffs mortgage 

funding. 

74. The name and address of any servicer or subservicer or special servicer reiated to 

20 



This ioan, and/or swap as well as any documents evidencing the servicing agreement 

between the owner of the loan and the sevicing agent. 

75. Copies of the Securitization Agreements together with the REPS and Warranty 

Agreements between the warehouse funding investor, the aggregator, and mortgage 

poof, along with the name and addresses of al! authorizing trustees and/or their agents. 

76. Copies of all application forms, licenses, insurance policies, Articles of 

Incorporation, and executed Agreements with the respective addendums by the 

Mortgage Funding investor who gained authorization and agreement of the Defendant 

who acted as the Correspondent Whole Loan Seller for the acquisition of the servicing. 

77. Copies of the application forms, licenses, insurance policies, Articles of 

incorporation, and executed Agreements with the respective addendums by the 

Mortgage Broker who gained authorization and agreement of the Correspondent Whole 

Loan Seiier who acted as the corresponding Mortgage Broker authorized to originate 

mortgages for the approved Correspondent Whole Loan Seller. 

/8. A privilege log detailing any documents not produced here and the type of 
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privilege asserted for the non-production. 

79. Policy and procedure regarding selection of free appraisers. 

80. List of appraisers used in Defendant's geographic region and list of appraisers 

used in same region 3 years earlier. 

81. A copy of any Policy and procedure that ensures the independence of the 

valuation process. 

82. A complete copy of the appraisal/evaluation that was performed on the property 

and copies of all written communications, electronic or otherwise, regarding the 

appraisal /evaluation from the Bank personnel to the individual who performed the 

appraisal/evaluation. 

83. Copies of organizational charts for the past 6 years showing: 

a. Al! production staff specifically including name and title, including first mortgage, 
refinances, from originators, home equity, correspondent lending, purchase from 
brokers; 

b. Ail who decide upon, set maintain or modify the slate or identity of appraiser; or 
^ a y o j i e ^ r ^ B n o n m s - ^ ^ ^ 

those who monitor, supervise or, in any manner or fashion, impact the performance of 
those functions; 
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c. Credit, credit quality, underwriting or other similar functions and their 
relationships to production. 

icies. 

83. List and provide the names, addresses and telephone numbers, account and 

policy numbers for ali providers of credit default swap insurance and/or credit support 

provider. 

84. ^opies of ali credit defauit swap insurance policies and/or credit support 

providers insurance policies, as we!! as, any claims and/or payments upon said pol 

85. Proof of compliance with all applicable state and federal tax laws as relates to 

swaps, trades, assignments, and/or swap agreements. 

86. All documents evideincing that the first and second mortgage(s) are purchase 

money mortgages. 

87. All documents and proof of payments, including but not limited to, cancelled 

checks evidencing that the proceeds of the !oan(s) were paid to the seiier at the time of 

the closing. 

B8. Al! documents and records maintained by peron(s) or entities registered as swap 



data repositories ("SDRs") that in any way pertains to the swap. 

89. Any and ail documents that in any way memorialize, evidence, or pertain in any 

way to the compliance with the Dodd-Frank Act, the Commodities Futures Trading 

Commisssion and the Securities and Exchange Commission rules and guidelines, the 

Commodities Exchange Act, and the Securities Exchange Act of 1934. 

90. Ail disclosures under the Dodd-Frank Act, the Commodities Futures Trading 

Commission and the Securities and Exchange Commission rules and guidelines, the 

Commodities Exchnage Act, and the Securities Exchange Act of 1934. 

91. List, provide and evidence the names, addresses, and telephone numbers of each 

and every party who participated in each and every " swap " under the swap agreement 

and ihe dates and times of said trades or swaps. 

92. List, provide and eveidence the names, addresses and telephone numbers of 

=each^ndjE^!y=pa£t^ !a iming^an3ot^ 

swap agreement, along with the dates and times of said swaps, trades or assignmen is. 
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93. Any and all documents pertaining to and/or evidence of Comerica bank's (iender 

accepatnce of TARP money. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been faxed 

fa 
and/or mailed this / , f ~ d a v of June 2012, to HOLLAND & KNIGHT, LLP., c/o Brian K. 

Hole, Esq., Florida Bar No.: 0019968, Attorneys for the Plaintiff, 515 E. Los Olas 

Boulevard, Suite 1200. Fort Lauderdale, Florida 33301. 

KENNETH A. FRANK, PRO SE 

2310 East Atlantic Boulevard, Suite 206 

Pompano Beach, Florida 33062 

Telephone: (914)563-4510 

Facsimile: (954) 786-2785c. 

By: 

Kenneth A. Frank 
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