IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL DISTRICT
OF FLORIDA, IN AND FOR BROWARD COUNTY
CIVIL DIVISION

COMERICA BANK., a Texas Banking,
Association,

Plaintiff,
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OCEAN 4660, LLC, a Florida limited
liability company, ef al.,
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DEFENDANT FRANK’S MOTION TO DISMISS COMPLAINT
FOR LACK OF JURISDICTION OVER THE DEFENDANT, LACK OF
STANDING AND ALTERNATIVE MOTION TO STRIKE THE COMPLAINT, AND
TO QUASH SERVICE OF PROCESS WITH INCORPORATED
MEMORANDUM OF LAW

Defendant, Kenneth A. Frank, Pro Se, Moves this Honorable Court for an order under Rule
1.130, 1.140(b)(2)(3)(4)(5)(6) and 1.150 of the Florida Rules of Civil Procedure dismissing
the complaint for () Plamntiff’s lack of standing; (i1) lack of jurisdiction over the Defendant
Kenneth A. Frank; (i) insufficiency of process, (iv) insufficiency of service of process, (v)
umproper venue, and (vi) failure to state a cause of action, or alternatively, striking the complaint

because it is a sham pleading, and in support thereof states:




I INTRODUCTION

1. Plaintiff Comerica Bank’s Complaint falls far short of its mark. It is fatally procedurally
flawed and legally unfounded.

2. In the instant action federal law preempts state law, specifically the Securities Exchange Act
and, among other things, the plaintiff by way of contract has set forth that jurisdiction with
respect to gry suit lies within the United States District Court for the Southern District of New
York. A defendant may, at its option, raise any affirmative defense, including the defense

of federal preemption, in a motion to dismiss. Boca Burger. Inc. v. Forum. 912 So. 2d 561, 2005

Fla. LEXIS 1449, 30 Fla. Weekly S 649 ( Fla. Supreme Court 2005).

APPLICABILITY OF FEDERAL LAW

3. The Plaintiff Comerica Bank and Defendant Ocean 4660, LLC, entered into a Master Swap
Agreement which is annexed to the Complaint as Exhibit “C”, and incorporated herein by
reference. Said instrument specifically sets forth that the Agreement between the parties will be
governed by the laws specified in the schedule, to wit; Securities Exchange Act Id. Master Swap
Agreement at page 13, paragraph 13(a) and, (i1) the Plaintiff submitted to the jurisdiction of the

United States District Court with respect to any suit, action or proceeding.

- Backeround and Facts ~

4. Plaintiff commenced this action by filing a summons and complaint on or about November



17,2011. The Complaint seeks to foreclose on commercial property owned by Defendant Ocean
4660, LLC. Defendant Kenneth A. Frank maintains a Federal Common Law Lien and Writ of
Attachment upon the subject property that is superior to any alleged lien claimed by Plaintiff.

5. The Plaintiffs process server has alleged service of process upon Defendant Frank on or
about November 21, 2011 at 10:40 a.m.( See, Return of Service annexed hereto as Exhibit “A”,
and incorporated herein by reference. Defendant Frank was never served with process in any
fashion pursuant to Fla. Stat 48.031 for service upon a natural person and service of process 18
otherwise defective. See, Affidavit of Defendant Kenneth A. Frank, annexed hereto as Exhibit
“B”, and incorporated herein by reference. As a result, the Court lacks jurisdiction over the
person of the Defendant Kenneth A. Frank.

6. First, I was never served with process within this action. As a result, the court lacks
jurisdiction over my persomn.

7. Second, the process server’s return of service is fatally defective.

8. Third, the Plaintiff Comerica Bank lacks standing to maintain this action.

9. Fourth, Plaintiff Comerica Bank admits that it has entered into a swap agreement whereby it
has exchanged the security for another. As a result, Plaintiff Comerica Bank has altered the status
of the ‘ negotiable instrument °, and forfeited its right to foreclose upon a negotiable instrument,
and its standing to maintain this lawsuit.

10. Fifth, Plaintiff Comerica Bank has failed to attach g/l the written instruments and contracts
for the exchange(s) to the Complaint in violation of Rule 1.130.

11. Sixth, The Summons is otherwise fatally defective because it is not in approved form
pursuant to Fla. R. Civ. P. 1900(a) or as approved by the Supreme Court of the State of Florida.

"
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12. Seventh, Plaintiff has converted the * instrument “ to a security which 1s no longer subject
to enforcement as a negotiable instrument. See, Fla. Stat. section 673.1021.
13. Eighth, Defendants® Federal Common Law lien is superior to any lien claimed by Plamnuff.
14. Ninth, Since Plaintiff has failed to establish a valid chain of custody, and proving that they
own, hold and possess the original promissory note, and did so at the time this proceeding was ——-—=———
commenced, the Complaint is false and should be stricken.
15. The Complaint must be dismissed. Failure to dismiss the Complaint, would constitute a
denial of Defendant Frank’s constitutionally guaranteed right to due process of law.

16. Additionally, Plaintiff’s complaint must be dismissed pursuant to other grounds set forth

herein.

16. Accordingly, Plaintiff's complaint must be dismissed or alternatively, stricken.

MEMORANDUM OF LAW

II. ARGUMENT
A. PLAINTIFF LACKS STANDING TO BRING THIS ACTION

i.  Plaintiffs Complaint must be dismissed for Lack of Standing to bring this
Action.

RULE 1.130. ATTACHING COPY OF CAUSE OF ACTION AND EXHIBITS

(a) Instruments Attached. 47/ bonds, notes, bills of exchange, contracts, accounts, or
documents upon which action may be brought or defense made, or a copy thereof or a



copy of the portions thereof material to the pleadings. shall be incorporated in or attached
to the pleading. No papers shall be unnecessary recitals of deeds. documents, contracts,

or other instruments.

(b) Part for All Purposes. Any exhibit attached to a pleading shall be considered a part
thereof for all purposes. Statements in a pleading may be adopted by reference in a
different part of the same pleading, in another pleading, or in any motion. ( Emphasis

Added ). -

Plaintiff Comerica Bank admits that it has entered into transactions where it has exchanged the

security for another through a dealer.
Swap is defined in Black’s Law Dictionary as:

<

“ An exchange of one security for another °

As aresult of the * swap * Plaintiff must attach and incorporate the documents that it asserts
gives rise to its standing to bring this Action. In this case, all bills of exchange, contracts with the
parties with whom the security was swapped, and an accounting of the trades. These are all
essential documents upon which a defense could be made.

Under these circumstances, Plaintiff has not demonstrated any valid chain of custody of the
mortgage note, that it has not altered the ‘notes’ status as a negotiable instrument. that at the time
the action was commenced, plaintiff was the holder of the note, among other things. A party
seeking foreclosure must present evidence that it owns and holds the note and mortgage in

question in order to proceed with a foreclosure action. Verizzo v. Bank of N.Y.. 28 So. 3d 976,

978 (Fla. 2d DCA 2010); Philogene v. ABN Amro Mortgage Group Inc . 948 So. 2d 45, 46 (Fla.

4™ DCA 2006). Here, there is no evidence to prove that Plaintiff Comerica bank has not



exchanged the security for another. Among other defects, the Plaintiff has failed to annex the

promissory note to the Complaint.

Where a Defendant denies that the party seeking foreclosure has an ownership interest in the

mortgage, the issue of ownership becomes an issue the plaintiff must prove. Carapezza v. Pare.

143 So.2d 346.347 ( Fla. 3d DCA 1962).

Therefore, as required by Fla. R. Civ. P. 1.130(a), Plaintiff must attach and incorporate all the
bills of exchanges, contracts, assignments, promissory note, and other accounting documents
into the Complaint.

Its failure to do so renders the Complaint fatally flawed; without such documents, Plaintiff
lacks the ability to even assert that it has standing to bring this Action. Plaintiff has failed to
attach the promissory note, assignments of note, bills of exchanges, contracts, REMIC trust
documents, servicing agreements, and other relevant documents which allegedly gives rise to the
Complaint and Plaintiff’s standing to bring this lawsuit. Therefore, the Plaintiff has failed to
state a cause of action, thus, the complaint must be dismissed. See, Copy of Complaint annexed
hereto as Exhibit “C*, and incorporated herein by reference.

As a result, Plaintiff has failed to demonstrate its standing to bring this lawsuit and the

Complaint must be dismissed.

.  PLAINTIFF DOES NOT OWN, HOLD OR POSSESS THE MORTGAGE
NOTE



- UNDERSTANDING THE PARTIES IN THE ‘ SWAP ¢ and COMMERCIAL
MORTGAGE ( SECURITIZATION ) TRANSACTION -

In today’s mortgage market, most mortgages are sold or otherwise transferred to another entity
shortly after origination. As a result, the mortgage holder frequently will not be the bank or
mortgage company that is listed on the note or mortgage ( The Plaintiff herein admits this fact ).-
Instead, a majority of loans are securitized. The securitization process involves pooling mortgage
loans, transferring these obligations to a trust, and then selling fractional interests in the trust’s
pool of mortgages to investors. The relationship of the parties to the securitization is typically
governed by a pooling and servicing agreement (PSA). Securitized loans account for roughly 70
to 75 percent of all outstanding commercial mortgages. See, * Mortgage Liquidity du Jour:
Underestimated No More. * Credit Suisse, p. 28 ( Mar. 13 2007 ). ( As this Court can see, for
this reason alone, the original mortgage note showing its chain of custody on the back side of the
note is a requisite to establishing ownership of the “ mortgage note ** in today’s mortgage
climate).

The rights to service mortgage loans may be sold or transferred from its agents, independently
of the loans themselves. Commonly, the originating lender retains the servicing rights when it
sells a mortgage loan. Such a lender would be considered both the originator and servicer, but not
the current creditor, or holder, of the loan. In these cases, however, borrowers may never know
the ownership of their mortgage loans has changed. ( production of the original note, showing the
chain of custody, is necessary herein to determine if this scenario is present ).

“ Prima facie is defined in Black’s Law Dictionary as: « at first sight;

on first appearance but subject to further evidence or information;
sufficient to establish a fact or raise a presumption........ccocccveeccccenenne
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Plaintiff Does Not Own, Hold or Possess Defendants original Mortgage Note

A mortgage note is a “ negotiable instrument . The Uniform Commercial Code governs

negotiable instruments. Specifically, the right for a bank (Plaintiff) to enforce and foreclose on a

property is subject to the claimant being a real party of interest. Plaintiff is not and cannot be a

real party of interest and. therefore. has no standing and/or right to foreclose.

Simply put, there exists evidence and admissions herein that the loan has been sold and/or
exchanged for another security. As a result. the Plaintiff is not a real party of interest. Attached to
the Complaint is a copy of a “ swap agreement “ under which Plaintiff admits they have
exchanged the security for another. Plaintiff has failed to attach the promissory note,

assignments, bills of exchange, accounting and other pertinent documents to establish Plaintiff

owns, possesses and/or holds said note and mortgage.

Plaintiff’s Claim to Be the Owner of the Mortcage Must Fail

Plaintiff Comerica Bank claims to be the holder of the Note and Mortgage which are the
subject of this lawsuit ( foreclosure proceeding ). /d. paragraph number 23 of the Complaint,
Exhibit “C”, annexed hereto and incorporated herein by reference. Plaintiff Comerica Bank
claims it is the holder of the note without demonstrating how, or annexing the promissory note,
assignments, trade documents, etc...... to the Complaint.

Only proper assignments, and the chain of custody of the original mortgage note can be
admissible evidence of ownership and possession of the mortgage note. Here, none of the above

exist. There appears to be a “ fraud in the securitization process “. This Court knows, that all



changes in ownership of a *“ mortgage note “ must be recorded with the County Clerk to preserve
the ** chain of custody ** of the note and to be valid. No such recordings exist. Nor has Plaintiff

produced a valid mortgage note with the SEC tracking card on its reverse side to establish a valid

chain of custody.

Under these circumstances. the Plaintiff Comerica Bank never had “ standing ™ to bring or

maintain this lawsuit to foreclose the real property rights.

Plaintiff Is Not the Real Party In Interest. the OQwner and Holder of the Note and the Note has
been Sold or Otherwise Transferred

Plaintiff has failed and refused to demonstrate and produce a valid mortgage note which
contains the SEC tracking card with the assignments on its back, and (ii) Plaintiff Comerica Bank
admits this note was sold as part of a REMIC trust under a pooling and servicing agreement,
therefore, under the law the original note would have had to been destroyed because it was

converted into stock, inter alia. See. Gramm-Leach-Bliley Act. a/k/a Financial Services

Modernization Act of 1999, codified 12 U.S.C. section 24a, Pub. L. 106-102 ( allowing

banks to package and securitize their loans onto Wall Street ). FAS 140 ( Financial Accounting
Standards (FAS))( under FAS 140 not recognizing arm’s length sales of securities and sales to
one’s self’), The Investment Company Act of 1940, Trust Indenture Act of 1939, and the Over
the Counter Derivatives Markets Act of 2009 which was created to govern the sale and
securitization of a negotiable instrument.

Despite plaintiff’s futile argument to the contrary, Defendant has rebutted the prima facie

presumption that plaintiff is the owner of the mortgage note and Plaintiff has already failed to



produce the original mortgage note. Under these circumstances. Plaintiff cannot establish its
rightful ownership of this note without production of the original mortgage note evidencing the
chain of custody of the note on the back side of the note and, thus, showing its assignment to
plaintiff, among other things. All mortgage notes go through the SEC and they have a tracking
card for what pool your note was sold in and there will be a bar code and there should be a
CUSIP #. If there is neither of these on the note, then it is a forgery. The requisite SEC tracking
numbers must be present for Plaintif{ to prove it’s ownership of the mortgage note and standing

to bring this lawsuit.

Naturally, if Plaintiff cannor and has not, produced the “ original mortgage note “ for this Court

they cannot establish the existence of a debt and prove they are owed payments and entitled to
foreclose. Thus, the Plaintiff would not have standing to bring this foreclosure action and
dismissal would be just and proper. It is essential, that the Court establish the Plaintiffs right to
bring suit before the proceedings should be allowed to go any further. The right to payment
depends, with limited exception, upon the actual possession of the mortgage note. See, Matter of:

Olga D. Paredes. ( U.S.D.N.Y. ), Civil Action No.: 09-22261, (2009)(Honorable Robert D.

Drain, United States Bankruptcy Judge for the Southern District of New York determined that;
Production of the original note is paramount to establishing standing to bring a foreclosure,
without it the Plaintiffs’ lack the standing to bring the lawsuit and the complaint must be
dismissed). The same holds true herein.

Contrary to the Bank’s contentions, it has failed to demonstrate its prima facie entitlement to
standing and the equitable relief of foreclosure as a matter of law because it did not submit

sufficient documentation that it owns the mortgage note. See, Lizio v. McCullon. 36 So. 2d 927,
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929 (4™ DCA 2010 ). Plaintiff “ lacks standing to sue “ for several reasons: (2) Plaintiff has not
produced an original mortgage note; (b) Plaintiff is not a proper party to this action; (¢) Plaintiff
must produce an original promissory < Note * establishing it’s standing to bring suit, (d) Plaintiff
or Comerica Bank sold the ‘ note © to a REMIC Trust and the ‘ note ‘was traded - as “ stock ™ on
wall street, thus, they are not the “ owner  of the note, nor can they any longer enforce equitable
rights to relief such as foreclosure, and (&) among other things.

Surely, if there is no legitimate underlying “ mortgage note “, i.e., an original mortgage note
showing the chain of custody, assignments, endorsements and other indicia of ownership the
Plaintiff cannot evidence a debt, the right to payment and the right to bring this foreclosure
action. Thus, the complaint must be dismissed.

In light of all the securitization and chopping up of rights to mortgages, it is essential that this

Court require the original mortgage note with the SEC tracking numbers to prove that these

plaintiff’s actually own this mortgage note.

Alternatively, upon information and belief, the ““ note “ has been sold to A REMIC Trust,
traded as “* stock ““ on wall street, therefore, is no longer enforceable as a security instrument and
should have been destroyed because “ stock “ and a ““ negotiable instrument cannot exist at the
same time under the Securities Exchange Act, codified at 15 USC section 782, et. seq., (i1) the
copy of the document (i.e. “ note ) does not contain the SEC tracking card with the
assignment(s) on its back, and (iii) Plaintiffs’ admit this note was sold as part of a REMIC trust
under a pooling and servicing agreement, therefore, under the law the original note would have
had to been destroyed because it was converted into stock, thus, the document filed cannot be the

original mortgage note.
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Plaintiff”s should not be allowed to foreclose without explanation. See, Gramm-Leach-

Bliley Act. a/kK/a Financial Services Modernization Act of 1999, codified 12 U.S.C. section 24a,

Pub. L. 106-102 ( allowing banks to package and securitize their loans onto Wall Street ). FAS
140 ( Financial Accounting Standards (FAS))( under FAS 140 not recognizing arm’s length sales
of securities and sales to one’s self’) was created to govern the sale and securitization of a
negotiable instrument.

As such, Plaintiff cannot assert that it is the owner, holder and in possession of the mortgage
note. [ No Proper Assignment of Mortgage and Mortgage Note to Plaintiff was filed with the
County Clerk ].

Under the Uniform Commercial Code (UCC), the mortgage note is a one of a kind nstrument.
ALL assignments have to be done as permanent fixture onto the original promissory note. The
original promissory note has the onlv binding chain of title. Without a proper chain of title, the
mstrument is faulty. Simply put, these Plaintiff’s have already admitted that they are not the
owner, holder and/or in possession of the “ mortgage note ©, and because of their prior
securitization of the note. Therefore, they are not the real party of interest and have no standing to
foreclose. Here, the Plaintiff has not and cannot document a proper chain of title, thus, precluding
foreclosure.

Although, Florida Court’s have not yet addressed the issue it has been addressed by the

Massachusetts Supreme Court in the matter of; U.S. Bank v. Ibanez, Case No.: SIC-10694. In

U.S. Bank v. Ibannez, supra the Court held that: “Plaintiff U.S. Bank was not the owner and

holder of the note when the loans were pooled into a trust and converted into mortgage backed

securities “. As a result, the U.S. Bank’s foreclosure was improper. The same holds true herein.
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On or about Junel9, 2012, Defendant Frank sent Plaintiff Comerica Bank a Demand for
Documentation of Securitization through a Request for Production. See, Defendant Frank’s
Request For Production annexed hereto as Exhibit D™, and incorporated herein by reference.

To date, Plaintiff Comerica Bank refused and continues to refuse to provide the disclosure of
the real parties in interest - owners of the note in violation of the Securities Exchange Act of
1934 (“Exchange Act™) codified at 17 C.F.R. Part 240. For this reason alone, Plaintiff Comerica
Bank cannot demonstrate that it owns the note and is entitled to foreclosure. Hence, the
Complaint must be dismissed.

The party seeking foreclosure pzust present evidence that it owns and holds the note and

mortgage in question in order to proceed with a foreclosure action. Lizio v. McCullom. 36 So.

2d 927, 929 (Fla. 4™. DCA 2010 ). A plaintiff p1ust tender the original promissory note to the

trial court. State Street Bank and Trust Co. v. Lord. 851 So. 2d 790, 791 ( Fla. DCA 2003 ). If

the note does not name the plaintiff as payee, the note must bear a special endorsement in favor

of the plaintiff. Riggs v. Aurora Loan Servs.. LLC.. 36 So. 3d 932, 933 ( Fla. 4™. DCA 2010 ). In

the instant action, Plaintiff has failed to do so, thus, has no standing and foreclosure is improper.
Since, Plaintiff has elected to transfer its ““ note * to “ stock *, therefore, plaintiff has forfeited
its right to enforce the note and foreclose on the subject real property.
Under these circumstances, Plaintiff cannot establish its rightful ownership of this note without
production of the original mortgage note evidencing the chain of custody of the note on the back
side of the note and, thus, showing its assignment to plaintiff, among other things. All mortgage

notes go through the SEC and they have a tracking card for what pool your note was sold in and



there will be a bar code and there should be a CUSIP #. If there is neither of these on the note,

then it 1s a forgery.

Federal Rules of Evidence Require Production of Original Mortgage Note

Fed. R. 1002 states in pertinent part:
“ To prove the content of a writing, recording, or photograph, the

original writing, recording, or photograph is required, except as
otherwise provided in these rules or by Act of Congress................

1il. The Underlying “ Debt “ Has Been Satisfied. Plaintiff Is Not Owed A Debt,
thus, Maintaining This Action Constitutes A Fraud Upon Defendant and
This Court.
Once the mortgage note was converted to an asset backed security. The Plaintiff and the other
investors maintained a Credit Default Swap Insurance Policy insuring the loan against default.
As aresult, the Plaintiff has no basis to maintain a foreclosure action because the loan has been
satisfied. Plaintiff Comerica Bank refused and continues to refuse to provide the Defendant
Kenneth A. Frank the names of the insurers pursuant to his Request For Production See, [ Exhibit
“D ]

For the reasons set forth above herein at argument, the Complaint pus? be dismissed.

B. THE COURT LACKS JURISDICTION OVER DEFENDANT FRANK
BECAUSE THE DEFENDANT WAS NEVER SERVED WITH PROGCESS
AND PROCESS IS OTHERWISE INSUFFICIENT AND DEFECTIVE.

Defendant Kenneth Frank Disputes Jurisdiction due to: (i) Defective- Invalid
Service of Process, (i) Defendant Frank was not served with process; (iii)
Defective Summons; (iv) Defective “ Notice, therefore, the Complaint is subject

to dismissal.
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i. Defendant Frank Was Not Served With Process - Service of Process Is
Invalid: The Court Lacks Personal Jurisdiction over the Defendant Frank

Certainly, lack of personal jurisdiction over the Defendant Kenneth Frank is a viable defense
to, and is sufficient to be able to prevent, a foreclosure, therefore, sufficient to warrant dismissal
of the Complaint.

The Court lacks personal jurisdiction over the Defendant Kenneth Frank because service of
process was never effectuated upon Defendant Frank and service of process was never

effectuated in any fashion pursuant to Florida Statute 48.031 for service of process upon a natural

person.

The Plaintiff’s process server alleges personal service upon Defendant Kenneth A. Frank on
November 21,, 2011 at 10:40 a.m. at 2310 E. Atlantic Boulevard, Suite 206, Pompano Beach,
Florida 33308. See, Plaintiff’s Process Server’s - Return of Service, annexed hereto as
Exhibit”A”, and incorporated herein by reference. Service of process was pever effected upon
Defendant Kenneth A. Frank. Further, Defendant Kenneth A. Frank unequivocally denies being
served with process. See, Affidavit of Defendant Frank, annexed hereto as Exhibit “B*, and
incorporated herein by reference.

Additionally, the process server’s return of service is farally defective which invalidates service
of process.

The Court lacks personal jurisdiction over a defendant until service of process has been made
in accordance with the law. Valid service of process is essential to the exercise of personal

jurisdiction over the defendant. Abbate v. Provident Nat. Bank. 631 So.2d 312 (Fla 5" DCA
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1994 Y; Space Coast Credit Union v. The First F.C.A.. 467 So.2d 737 (Fla 5™ DCA 1985 ). If

there is a defect in service of process, the exercise of personal jurisdiction must be suspended

until service of process has been perfected according to the law. Re-Emplovment Services. Lid. v.

National Loan Acquisitions Co.. 969 So. 2d 467 ( Fla 3" DCA 2007 ).

For example, Defendant Frank does not live at 2310 East Atlantic Boulevard, Suite 206,
Pompano Beach, Florida. Defendant Frank lives at 1323 Se 3™ Avenue, Pompano Beach, Ilorida
33062. ....... If the defendant or respondent does not live at the residence where the papers are
served, the attempt to make service is ineffective and the court does not acquire jurisdiction.

Portfolio Recovery Associates. LLC v. Gonzalez. 951 So. 2d 1037 ( Fla. 3d DCA 2007 ).

For this reason alone, jurisdiction over the Defendant Kenneth A. Frank has not been acquired,

therefore, the Complaint must be dismissed.

ii. The Return of Service is Fatally Defective:

Florida Statute Section 48.21 states in pertinent part:

(2) © A failure to state the facts or to include the signature 1equ1red
by subsection (1) of 48.21 invalidates service.........cccocceevennnn.

A cursory review of the Return of Service reveals that it is farally defective for numerous
reasons, thus, invalidating service of process because: (i) the process server failed to note the
name of the person to whom process was served, and (ii) it fails to adequately note the
description of the party to be served.

In this case service of process was allegedly made under section 48.031, Florida Statutes by

alleged]y attempting to deliver the summons and complaint to Defendant Kenneth A. Frank.
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Section 48.21, Florida Statutes requires those serving process to record, among other things, the
name of the person to be served and a description of the person served. Here, the Return of

Service is facially deficient in said regard. A failure to record those facts invalidates the service. |

Fla. Stat. 48.21 | See, Gonzalez v. TotalBank, 472 So. 2d 861 ( Fla 3d DCA 1985 ); Herskowiiz v,

Schwartz & Schiffrin. 411 So. 2d 1359 ( Fla. 3d DCA 1982 ), also, Re-Employment Services v.

National Loan Acquisitions Company. 969 So. 2d 467 ( 2007)( holding The ROS was defective

on its face because 1t failed to accurately note the facts ).

Simply put, service upon a defendant is invalid and void, because the process server’s return
does not comply with the requirements of Fla. Stat. section 48.21. Gonzalez. supra, Russell v.

Zullg. 556 So.2d 1241, 1990 Fla. App. LEXIS 1058 ( Fla. 5 DCA 1990).

The Process Server Failed to Document Service On the First Page of The

iii.
Summons:
Florida Statutes section 48.031(5) states in pertinent part:
“ A person serving process shall place, on the first page of at least
one of the processes served, the date and time of service and his
or her identification number and initials for all service of process ~
Here, the first page of the process ( i.e., the “ summons ©) fails to indicate the identification
number of the process server. See, Summons annexed hereto as Exhibit “C”, and incorporated

herein by reference. Because the process server’s identification number is not noted on the

complaint as required by Fla. Stat. 48.031(5), service of process is defective. The legislative

direction in the statute is clear and unambiguous. See, Vidal v. Suntrust Bank, 41 So. 3d 401



(Fla. 4" DCA 2010).

As strict compliance with all of the statutory requirements for service is required, the failure to

comply with the statutory terms means that service is defective, resulting in a failure to acquire

jurisdiction over the defendant. Vidal v. Suntrust. supra.

Since service of process is defective and the Court has not acquired jurisdiction over Defendant

Frank, the Complaint must be dismissed.
STANDARDS FOR QUASHING SERVICE OF PROCESS

Pursuant to both Florida Stat. 48.031 and Federal R. Civ. P. 4, to serve a natural person

service must be accomplished “ by any means reasonably calculated to give notice, See, Florida

Stat. 48.031 and Fed. R. Civ. P. 4.
Section 48.031 states in pertinent part:

(1)(a) * Service of original process is made by delivering a copy
of it to the person to be served with a copy of the
COTMPIAINT 1t ieee et et r e
Under Florida law, to serve a natural person............. ” original process was to be tendered to

Defendant Frank “ ( F.S. 48.031 ). The process server one Robert de Lemos of Professional
Process Servers filed an Affidavit of Service with the Court [Exhibit “A™] purporting to have
personally served Defendant Kenneth A. Frank at 2310 East Atlantic Boulevard, Suite 206,
Pompano Beach, Florida on November 21, 2011 at 10:40 a.m. Interestingly, the Affidavit of

Service indicates that Mr. De Lemos spoke to Defendant Kenneth A. Frank in asking “ his
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military status “. Mr. De Lemos indicates Defendant Kenneth A. Frank replied in the negative.
Here, the Verified Return of Service does not describe Defendant Frank and fails to designate
his age. Florida Court’s have reasoned that “ to be sufficient the VRS sz contain these

designations. Bennett v. Christina Bank & Trust Company, 50 So0.3d 43 (2010). In Bennett.

supra, the Court found troubling that “ the process server stated “ I asked the person spoken to if
the person served is married and I received a negative reply “. The Court reasoned that such a
recitation avoided an identification of the “ person spoken to “ and implies that * the person
served “ was personally handed the papers. The same holds true herein. This is so, because
Defendant Frank was not at the location where service of process allegedly was effectuated on
such a date and time. Simply put, the process server’s Verified Return of Service perpetuates a
fraud upon Defendant Frank and the Court. For this reason alone, the Return of Service is fatally
defective.

Proof of valid service requires evidence establishing “ the identity of the person served . See,

Johnston v. Halliday. 516 S0.2d84 (1987), citing Gonzalez v. Totalbank. 472 So0.2d 861, 864 (

Fla. 3d DCA 1985 ). The Plaintiff failed to do so. Plaintiff’s failure to comply with Fla. Stat.
48.031 and 48.21 invalidates service of process.

Plaintiff has failed to comply with Fla. Stat. 48.031 and 48.21. That is, Plaintiff has failed to
serve the Summons and Complaint upon Defendant Kenneth A. Frank pursuant to Fla. Stat.
48.031 and 48.21, and made no attempt to comply with the constitutional mandates imposed
upon them to guarantee Defendant Frank’s constitutionally protected right to “ due process of
law ““as secured to him by both Florida’s and the United States Constitutions. Because Plaintiff
has made no attempt to serve Defendant Frank in compliance with Florida Statutes and the
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requirements of “ due process of law ¢, service of process is insufficient and should be quashed.

See, Greggs Group Limirted v. Filanto Spa. 920 F. Supp. 1100, 1102 (D. Nev. 1996). Statutes

governing service of process are to be strictly construed to assure that defendants are notified of

the proceedings and have the opportunity to protect their rights. Shurman v. Atl. Mortgage & Inv.

Corp . 795 So. 2d 952, 953-54 ( Fla. 2001);Shepheard v. Deutshe Bank Trust Co. Ams.. 922 So.

2d 340, 343 ( Fla. 5" DCA 2006); see also, Redfield Invs. A. V. V. v. Vill. of Pinecrest. 990 So. 2d

1135, 1138 ( Fla. 3d DCA 2008 )( holding that because lack of personal service implicates due
process concerns, the plaintiff must strictly comply with the statutory requirements ); Flovd v.

Fed Nat’l Mortgage Ass’n. 704 So.2d 1110, 1112 ( Fla. 5" DCA 1998 )( hoiding that

constructive service statutes require strict compliance).Additionally, “[t]he failure to strictly
adhere to the statutes’ requirements deprives the court of jurisdiction over the defendant
improperly served.” Shepheard. supra, 922 So. 2d at 343 (emphasis added ).

The process server’s own Return of Service [Exhibit”A”] an admission against the interest of
his principal, see, section 90.803(18)(d), Fla. Stat. (2009), prove the insufficiency of service, to
wit; it fails to identify Defendant Kenneth Frank in compliance with statute “. Once a defect in

return of service is shown, the burden of demonstrating regular service is on the party seeking to

invoke the court’s jurisdiction. Bornstein. 39 So. 2d at 503; Boat Float. LLC v. Cen. Transp.

Int’l, Inc.. 941 So. 2d 1271 ( Fla. 4™ DCA 2006).

For the reasons set forth above herein at argument, jurisdiction has not been acquired over the
Defendant Kenneth A. Frank, service of process must be quashed, and the court was without

jurisdiction. As such, the Complaint must be dismissed.
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C.  DEFECTIVE SUMMONS - DEPRIVES THE COURT OF JURISDICTION
AND MANDATES DISMISSAL OF COMPLAINT
Improper service is not the only objection to personal jurisdiction warranting dismissal of
the Complaint pursuant to Fla. R. Civ. P. 1.140(b)(2).
Defective contents of a summons, such as. failure to include mandatory notices. renders the
summons fatally defective and deprives the court of jurisdiction over the defendant where = a
substantial right has been violated «, as heremn. and no amendment can cure the defect, as also

herein. See, Sevmour v. Panchita Investment. Inc.. 28 So. 3d 194 (2010) 2010 Fla. App. LEXIS

2097 ( dismissing complaint based upon a defective summons. ).

Due process requires © notice reasonably calculated, under all circumstances, to apprise

interested parties of the pendency of the action and afford them an opportunin, fo present their

objections. = See, Mullane v. Central Hanover Bank & Trust. Co.. 1950, 339 U.S. 306, 314, 70 S.

Ct. 652, 656.

L. “ The Summons is Improper and Defective pursuant to Florida Rules of Civil
Procedure 1.900(a) and its contents not in a form approved by the Supreme
Court of the State of Florida, therefore, the Summons is Defective, and the
Court lacks Personal Jurisdiction over the Defendant:

As set forth, supra. Due process requires “ notice reasonably calculated, under all circumstances

to apprise interested parties of the pendency of the action and afford them an opportunity o

present their objections. < See, Mullane v. Central Hanover Bank rust, Co.. s

306,314, 70 S. Ct. 652, 656.
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A cursory review of the “ Notice “, i.e., * Summons “ ( EXHIBIT ~C”) in the instant action
clearly reveals that it does not contain the mandated “ Notice “ requirements ( noticed number of
days is improper ) and is an unauthorized summons in violation of Rule 1.070.4[1]. As a result.
the summons is fatally defective and jurisdiction has not been obtained over Defendant Frank.
Rule 1.902(b) contains the specialized summons, approved for service of process upon a natural
person under Fla. Stat. 48.031 and as approved by the Supreme Court of the State of Florida.

Here, it is clear that the Summons issued was not an authorized Summons form under statute or
by the Florida Supreme Court, among other irregularities and defects, (i) it fails to properly set
forth that the Defendant had 20 calendar days to file a written response to the complaint; (if) it
does not contain any of the property litany about the proper ways for the Defendant to protect his
rights, and (i11) it fails to set forth the legal requirements of a summons, and as required to

acquire personal jurisdiction and meet the * due process” standards set forth by the United States

Supreme Court in Mullane v. Central Hanover Bank & Trust Co.. (1950), 339 U.S. 306, 314, 70
S. Ct. 652, 656 (holding Due Process requires “ notice reasonably calculated, under all
circumstances, to apprise interested parties of the pendency of the action and gfford them an

opportunity to present their objections . ). Here, it is clear that ““ notice © was not reasonably

calculated because the “ Notice “ tendered violates the provisions of Florida Law and Defendant

Frank was not given “ Notice “.
Based upon the foregoing, the Court has not personal jurisdiction over the Defendant, Kenneth

A. Frank ,—thus, pursuant to Fla. R. Civ. P. 1.140 the Complaint must be dismissed.
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D. DEFENDANT FRANK’S FEDERAL CLAIM COMMON LAW LIEN AND
NOTICE OF FEBERAL COMMON LAW LIEN AND WRIT OF
ATTACHMENT ON REAL PROPERTY SUPERCEDES THE alleged

MORTGAGE AND EQUITY LIEN

Defendant Frank asserts and has recorded a Federal Claim of Common Law Lien and Notice of

Federal Common Law Lien with Writ of Attachment. Writ of Attachments are a form of Federal

Common Law Lien which supersede mortgages and equity liens. See, Drummond Carriage v.

Mills (1878) N.W. 99: Hewitt v_Williams. 47 La. Ann. 742, 17 So. 269; Carr v. Dail, 19 S.E.

235; McMaham v, Ludin. 58 N.H. 827.

The ruling of the United States Supreme Court in Rich v. Braxton. 158 U.S. 375. specifically

forbids judges from invoking equity jurisdiction to remove common law liens or ** similar clouds

of title =,

III. CONCLUSION

For the foregoing reasons, Defendant Frank requests that Plaintiff’s Complaint be dismissed for
lack of jurisdiction over the defendant, (ii) lack of standing to bring the lawsuit, (iii) insufficiency
of process, (iv) improper venue, (v) insufficiency of service of process, (vi) failure to state a
cause of action, and (vii) the other grounds warranting dismissal set forth herein, or alternatively
the Complaint should be stricken as a sham pleading.

In addition to the foregoing, this motion will be based on the papers and records filed in the
above-entitled action, and on such oral and documentary evidence as may be presented at the
hearing on the motion.

23
WHEREFORE, Defendant Kenneth A. Frank prays this Honorable Court Quash Service of



Process and Dismiss the Plaintiff’s Complaint with prejudice, or alternatively, the Complaint

should be stricken as a sham pleading.

Dated this L%ay of July, 2012.

%{enneth A Frank, Pro Se
- Defendant -

2310 East Atlantic Boulevard, Suite 206
Pompano Beach, Florida 33062

Tel: (914) 563-4510

Fax: (954) 786-2785

CERTIFICATE OF SERVICE

I, KENNETH A. FRANK, Pro Se, certify that a copy of the foregoing motion to dismiss has been
fumished to HOLLAND & KNIGHT, LLP, c/o Brian K. Hole, ESQ., attorney for plaintiff, at his

offices located at 515 Ezt Las Olas Boulevard, 12® Floor. Fort Lauderdale. Florida 33302, via
regular mail on this y¢£ay of July, 2012.

By:

Kenneth A. Frank, Pro Se



VERIFICATION

STATE OF FLORIDA )
)ss

COUNTY OF BROWARD )

KENNETH A. FRANK, being duly sworn. states that he is one of the Defendants in this
action and that the foregoing Motion to Quash Service of Process, Dismiss Complaint or
alternatively. to Strike Plaintiff’s Complaint is true to his own knowledge. except as to those

matters therein stated upon information and belief and as to those matters he believes it to be

true.
/Kenneth A. Frank. Pro Se
- Defendant -

2310 East Atlantic Boulevard. Suite # 206
Pompano Beach, Florida 33062

Swormm to before me this

/C,f? day of July. 2012.

%j %’W@ ‘ & ; MY COMMISSION # EEOBBITH

Notary Public TXPIRES May 07, 2015

tlondaNotaryService com
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V  Stale of Florida County of Broward Circuit Court
U
Case Number: 11-28447 03
Plaintiff:
COMERICA BARNK, A TEXAS BANKING ASSOCIATION,
Vs,
Defendant:
OCEAN 4660, LLC, A FLLORIDA LIMITED LIABILITY CONPANY, }
OCEANSIDE LAUDERDALE, INC., A FLORIDA CORPORATION, Zo =
KENNETH A FRANK, INDIVIDUALLY, TOWN OF LAUDERDALE BY i{é_‘:!__ - '
THE SEAET AL, EEL S =
. [t e =
For: o3 _
Brian Hole —
HOLLAND & KNIGHT LLP = =
515 East Las Olas Bivd. 3 =
Suite 1200 S
)
™

Ft Lauderdale, FL 33301

Received by Professional Process Servers on the 18th day of November, 2011 at 9:00 am {o be served on
KENNETH A. FRANK, 2310 E. ATLANTIC BLVD., SUITE 206, POMPANO BEACH, FL 33062.

l. Roberto de Lemos, being duly sworn, depose and say that on the 21st day of November, 2011 at 10:40 am, I:

INDIVIDUALLY/PERSONALLY served by delivering a true copy of the SUMNMONS AND COMPLAINT FOR
FORECLOSURE AND DAMAGES, LIS PENDENS, AND MOTION FOR APPOINTMENT OF RECEIVER OR
ALTERNATIVELY, MOTION FOR AN ORDER SEQUSTERING RENTS with the date and hour of service
endorsed thereon by me, to: KENNETH A. FRANK at the address of: 2310 E. ATLANTIC BLVD., SUITE 206,
POMPANO BEACH, FL 33062, and informed said person of the contents therein, in compliance with state

statutes.

Military Status: BASED ON INQUIRY TO DEFENDANT HE OR SHE IS NOT IN THE UNITED STATES MILITARY.

Under penalty of perjury, | do hereby certify that | have read the foregoing Affidavit of Service and that the fac_ts _
stated in it are true. | have no interest in the above action. {am a Special Process Server in the county in which it

was served in good standing.

s
Subscribed and Sworn to before me on the 21st day of Roberto de Lemos /
November, 201 the affiant who is personally 1114
. knowntomes J ,,,,-_____.,@2,‘1“%%‘,gf‘f‘?r‘/g;;ﬁ‘_m__, S U -
/7 - @f"'v G;Eﬂ?ﬁEZ ""’»"a,’.;? Professional Process Servers
& - (A s o eg\\@@s;oi"% Z & Investigators, Inc.

NOTARYPUBLIC ™~ "S&F ~Ont2z % % 1749 NE. 26th Street, Suite A
= AR =4 *

P
= ¢ £ = Wilton Manors, FL 33305
=k e PXE (954) 566-2523
Zzi DM S<F  OurJob Serial Number: FIS-2011018946
e S e SLE
IZ;" ’00 cc°l=t;‘=)9°e OCK( ‘\::«
s LD ST BT
Copyﬁéfggfﬁ%“{(\%%%?aﬁbese Services, Inc - Process Server's Toolbox VB.4w
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IN THE CIRCUIT COURT FOR THE
SEVENTEENTH JUDICIAL CIRCUIT OF FLORIDA
IN AND FOR BROWARD COUNTY

CASE NO.: 11-28447(03)

COMERICA BANK, a Texas Banking
Association.

Plaintff. AFFIDAVIT IN SUPPORT OF
DEFENDANTS MOTION TO
QUASH SERVICE OF PROCESS
AND DISMISS COMPLAINT

- against -

OCEAN 4660, LLC, A Florida limited
liability company, OCEANSIDE
LAUDERDALE, INC., a Florida Corporation,
KENNETH A. FRANK, er. al,

Defendants.
/
STATE OF FLORIDA )
)ss.
COUNTY OF BROWARD )

KENNETH A. FRANK, being duly sworn, affirms the following:

1. I am one of the Defendants in this action, and I respectfully submit this Affidavit in Support

)

— _of my Motion to Quash Service of Process, and-Dismiss-the Complaint and asking the court

G

order the following relief:

o
Pt N N ;Y

ine the comt — —— -



The motion is scheduled 1o be heard on , 2012,

2. Thave personal knowledge of facts which bear on this motion because 1 am one of the
defendants.

3. This action was commenced by the filing of a summons and complaint on or about
November 17, 2011.

4. Ireside at 2310 East Adantic Boulevard, Suite 206, Pompano Beach. Florida 33062.

- I'was never served with process ( summons and complaint } in any fashion.

(W)

(@)

- I'was never served with process in any fashion pursuant to Florida Statutes.

- I ortuitously found out about the pendency of this foreclosure action.

~J

o

. There is no proper Return of Service in this matter.

9. T'was never given constitutionally sufficient * notice ¢ of these proceedings under
Florida’s laws, and/or other federal and state laws which are applicable.

10. The onlv Affidavit of Service is the Return of Service dated February 17, 2009. Said Return
of Service is farally defective as it does not comply with Fla. Stat. 48.21. Absent, are the date and
fime I was allegedly served endorsed by the process server, the manner of service, a description
of the party allegedly served and virtually each of the siatutes mandates to afford me my
constitutionally protected right to due process of law.

11. Under these circumstances, I have been deprived of my constitutionally protected right to

due process of law.

13. Upon information and belief, the Plaintiff is not the owner, holder and/or in possession of



the mortgage note, therefore. lacks standing to maintain the foreclosure action.

14. Upon information and belief. the Plaintiff and its predecessois have perpewrared a fraud in
the securitization process and have unclean hands which should preclude mortgage foreclosure in
this matter.

15. T have requested the Plaintiff produce the origmal morigage note on NUMETOUS 0Ccasions
the Plaintiff refused and continues to refuse to do so.

16. I have valid and meritorious defenses within this action.

17. The Plamtiff lacks standing 10 commence and maintain this foreclosure action

18. Upon information and belief, there 1s no = debt = due to Plaintiff.

19. Upon information and belief, the entire loan has been satisfied

20 Irespectfully 1efer the Court to my Verified Motion to Quash Service of Process and

to Dismiss Complant and incorporate same herein by reference.

21. 1 assert a Federal Common Law Lien and Writ of Attachment which supersedes any and all

mortgage and equaty liens.

WHEREFXORE, it is respectfully requested that this Court grant my Motion to Quash Service

of Process, and Dismiss Complaint in its entirety and, for such other and further relief as to this

Court deems just and proper.

I'have read the foregoing affidavit and know the matters contained herein to be true accept to

those matters stated upon information and belief and as to those matters 1 believe them to be true.

Dated: July /472012
Broward, Florida.

(8]
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Kewme}h A Frank Piu Se
- Defendani -

Addiess
2310 East Atlantic Blvd . Suite 206

Pompano Beach Flonda 33062

County of Browaid )
)ss
State of Flonda )

On {he i_/ day of July. 2012 before me personally appeared the abot e-named KENNETH A
FRANK to me known and known to me to be the mndnidual described in and who executed. the
foregomng Affidavit and duly acknow ledged to me that he executed the same

Notary Public

[ | To Ryl booris

,: e ' -
LAY NELaN R ——
el MY COwvpg
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IN' THE CIRCUIT COURT OF THE
17TH JUDICIAL CIECUIT IN AND
FOR BROWARD COUNTY, FLORIDA

COMERICA BANK, CASE NO = .
a Texas banking association, 5{ } 52
oD
Plaintaff, —
Vs
OCEAN 4660, LLC a Florida himated 3’ e‘g - 2 g f’é / ';;

Liabihity company, OCEANSIDE
LAUDERDALE, INC, a Florda

n

corporation, KENNETI A TDAN NOTIESZ AR, 1

=~ Rttt E e T PR S o ¥ boAMe A N2, \[ e f - f % = '
mdividually, ANGELA DIPILATO, YL - 'JE b - -
individually, TOWN OF

IAUDERDALE—BY—THE—SEA, a

political subdivision of the State of
Florida, WASTE MANAGEMENT
INC OF FLORIDA d/b/a SOUTHERN
SANITATION SERVICE, a Florida

corporation, AFFINITY
MECHANICAL INC ., a Flonda
corporation, and BROWARD

COUNTY a poltical subdivision of
the State of Florida,

Defendants
/

CIVIL ACTION SUMMONS

THE STATE OF FLORIDA
To All and Singular the Sheriffs of the State

YOU ARE HEREBY COMMANDED to serve this Summons and a copy of the
Complaint for Foreclosure and Damages, Lis Pendens, and Motion for Appoimntment of a
Recewver or, Alternatively, Motion for an Order Sequestering Rents on OCEANSIDE

LAUDERDALE, INC., a Florida corporation, by serving its Regis}e_lf_@é?f}le: _

KENNETH FRANK
2310 E. ATLANTIC BOULEVARD, SUITE 206
POMPANO BEACH, FL 33062

A lawsuit has been filed against you You are required to serve writtem defensesto -
the Complaint for Foreclosure and Damages on Plaintiffs attorney, Brian K 'Hole; Esq _
whose address 1s Holland & Kmight LLP, 515 East Las Olas Boulevard, Suite 1{\2!88, TFé: 2011

o N i
—_ .

—

h
)

Jo—



Lauderdale, Florida 83301, within 20 days after service of this Summens, exclusive of the
day of service and to file the origimal of the defenses, with the Clerk of this Court exther
before service on Plaintiffs attorneys or immediately thereafter. If vou f2il to do so, a
default will be entered against vou for the rehef demanded in the Complaint.

Americans With Disabilities Act (ADA) Notice

IF YOU ARE A PERSON WITH A DISABILITY WHO NEEDS ANY
ACCOMMODATION IN ORDER TO PARTICIPATE IN THIS PROCEEDING, YOU
ARE ENTITLED, AT NO COST TO YOU, TO THE PROVISION OF CERTAIN
ASSISTANCE. PLEASE CONTACT BETTY LETTS, 201 S.E. 6TH STREET,
ROOM 136, FORT LAUDERDALE, FL 33301, OR TELEPHONE (954) 831-6364
WITHIN 2 WORKING DAYS OF YOUR RECEIPT OF THIS DOCUMENT. IF
YOU ARE HEARING IMPAIRED, CALL (TDD) 1-800-955-8771; IF YOU ARE
VOICE IMPAIRED, CATL 1-800-955-8770.

WITNESS my hand and the seal of saxd Court on , 2011

HOWARD C. FORMAN
as Clerk & Comptroller of said Court

By | ANGELAREED-SHEFFIED |
Deputy Clerk {
)

(Court Seelﬂ)

10733619 _v1 EIFE 5o R [ A TPU;: COD‘__,,
E?le' {[Z{{}gf 7 KL i1

Circuit Court Seal




IN THE CIRCUIT COURT OF THE 17TH
JUDICIAL CIRCUIT IN AND FOR
BROWARD COUNTY, FLORIDA

COMERICA BANK, CASE NO.
a Texas banking association,

ey
.,
i
fj‘u§Y :;,
s
e
Wiy
a8

Plaintiff,
vs.

OCEAN 4660, LLC a Florida Ilimited
Lability company, OCEANSIDE

LAUDERDALL, INC., a  Florida .
corporation, KENNETH A. FRANK, £7.7
individually, ANGELA DIPILATO, vy i’ v
individually, TOWN OF LAUDERDALE- L RS
BY-THE-SEA, a political subdivision of the
State of Florida. WASTE MANAGEMENT
INC OF FLORIDA d/b/a SOUTHERN
SANITATION SERVICE, a Flonda
corporation, AFFINITY MECHANICAL
INC., a Flonda corporation, and A Y e e Ty
" LA THRUE COPY
BROWARD  COUNTY, a political i —_ o l{
subdivision of the State of Florida, : ; ; i
1 ¥ 10 VI iV P .
i } AL I AVitE i !
Defendants. i NN :
/ i CLERY 57 TRLGT LOIRT i
BROWERE SCyNTY £y !

NOTICE OF LIS PENDENS

TO: OCEAN 4660, LLC, OCEANSIDE LAUDERDALE, INC., KENNETH A. FRANK.
ANGELA DIPILATO, TOWN OF LAUDERDALE-BY-THE-SEA, WASTE
MANAGEMENT INC. OF FLORIDA d/b/a SOUTHERN SANITATION SERVICE,
AFFINITY MECHANICAL, INC., BROWARD COUNTY, AND OTHERS TO WHOM

IT MAY CONCERN:
You are notified of the institution of this action by Comerica Bank, against you seeking

to foreclose a mortgage on the following property in Broward | County, F l_qridfzd -

Land situated in the County of Broward, State of Florida, described as follows:

PARCEL A

Lots 11, 12, 13, 14, 15, 16, 17, 18, and 19, in Block 10, and Lots 14, 15, 16 and 17, in Block 9 of

LAUDERDALE BY THE SEA, according to the Plat thereof, recorded in Plat Bo.ok 6, Page 2 of
the Public Records of Broward County, Florida; ALSO, all of that parcel of land, if any, bounded



Comerica Bank v. Ocean 4860, LI.C, et al.

Dated: November ﬁ 2011.

Notice of Lis Pendens

on the West by the easterly hne of said Lots 14, 15, 16 and 17, of seid Block 9, bounded on the
East by the Atlantic Ocean, bounded on the North by the north Iine of Lot 17 of said Block 9,
bounded on the South by the south line of Lot 14 of said Block 9, extended easterly to the

Atlantic Ocean, said land fronting on the Atlantic Ocean

Land siwated in the County of Broward, State of F lorida, described as follows:

PARCEL B

Lots 20 and 21, in Block 10 of LAUDERDALE BY THE SEA, ACCORDING TO THE Plat
thereof, recorded in Plat Book 6, Page 2, of the Public Records of Broward County, Florida,

PARCEL C

Lots 9, 10, 22, 23, and 24, 1n Block 10, of LAUDERDALE BY THE SEA, according to the Plat
thereof, recorded in Plat Book 6, Page 2 of the Public Records of Broward County, Florda.

Tax Identification No.s 193] 8-01-06100 and 19318-01-07000 (Parcel A)
19381-01-07300 (Parcel B)
19318-01-06800 and 19318-01-06820 (Parcel C)

Commonly known as 4660 N. Ocean Drive. Lauderdale by the Sea, Florida

HOLLAND & KNIGHT LLP
Attorneys for Comerica Bank

515 East Las Olas Boulevard, 12th Floor
Fort Lauderdale, FL 33302-4070

Tel:  (954) 525-1000

Fax: (954) 463-2030

i S [y ‘:\:\ 7
‘ﬁ‘\ p\/\@/ﬂ ;‘:}\‘
Bran K. Hole

Florida Bar No. 019968

Nicole C. Velasco
Florida Bar No. 0028585

2

By:

#10301433_v1
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IN THE CiRCUIT COURT OF THE
17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA

COMERICA BANK, CASE NG.
a Texas banking association, 2ol At
Plaintiff, (O
Vs. c .
f f = 2 8 d‘: %‘ oo

OCEAN 4660, LLC a Florida Limited
liabality company, OCEANSIDE
LAUDERDALE, INC. a Florida
corporation, KENNETH A. FRANK,
idividually, ANGELA DIPILATO,
individually, TOWN OF
LAUDERDALE-BY-THE—SEA, a
political subdivision of the State of
Florida, WASTE MANAGEMENT
INC. OF FLORIDA d/b/a SOUTHERN
SANITATION SERVICE, a Florida

corporation, AFFINITY i
MECHANICAL INC., a Flornda - ;_‘"-‘;;_;‘:;F“‘L:tcg ~
corporation, and BROWARD 32¢ <

COUNTY, a political subdivision of
the State of Florida.

Defendants.
/

COMPLAINT FOR FORECLOSURE

Plaintiff Comerica Bank, a Texas banking association (“Comerica”), sues
Defendants Ocean 4660, LLC (“Ocean- 4660”), Oceanside Lauderdale, Inc.

(“Oceanside Lauderdale”), Kenneth A. Frank (“Frank”), Angela Dipilato (“Dipilato”)

*ElQ%Eid:é:;"_::

c_0O

Town of Lauderdale-By-The-Sea (the “Town”), Waste Management._Tne._of ]

d/b/a Southern Sanitation (“WMIF”), Affinity Mechanical Inc. (“Affinity”), and

Broward County (the “County”), and states:



GENERAL AND JURISDICTIONAL ATTEGATIONS

1 This is an action to foreclose on real and personal property located in
roward County, Florida.

2. Comerica is a Texas banking association.

3. Ocean 4660 is a Florida limited liability company doing business in
Broward County, Florida.

4. Oceanside Lauderdale is a Florida corporation with its principal place
of business in Broward County, Florida.

5. Upon information and belief, Frank is an adult resident of Broward
County, Florida and is otherwise sui juris.

6. Upon information and belief, Dipilato is an adult resident of Broward
County, Florida and is otherwise sui juris.

7. The Town is a political subdivision of the State of Florida located in

Broward County, Florida.

8. WMIF is a Florida corporation doing business in Broward County,
Florida.
9. Affinity 1s a Florida corporation with its principal place of business in

Broward County, Florida.
10.  The County is a political subdivision of the State of Florida.

11.  Comerica has complied with all conditions precedent to the institution

of this action, they have occurred, or they have been waived by all of the

Defendants.



12, Comerica has retained the law firm of Holland & Knight LLP to

represent it in this matter and is obligated to pay its counsel a reasonahle fee,
which is secured under and pursuant 1o the lien of the Loan Documents (as defined

hereinafter). .

COMMON BACKGROUND FACTUAL ALLEGATIONS

13. On January 3, 2008, Comerica agreed to loan Ocean 4660 a principal
sum of Ten Million Eight Hundred Fifty Thousand and No/Dollars ($10,850,000.00)
(the “First Loan”). As evidence of the First Loan, Ocean 4660 executed and
delivered to Comerica an Installment Note (“First Note”). A true and correct copy of
the First Note is attached hereto and mcorporated as Exhibit “A.”

14. On January 3, 2008, Comerica also agreed to loan Ocean 4660 a
principal sum of One Million and No/Dollars ($1,000,000.00) (the “Second Loan”)
(collectively with the First Loan, the “Loans”). As evidence of the Second Loan,
Ocean 4660 executed and delivered to Comerica a Draw-To Note ("Second Note”)
(collectively with the First N ote, the “Notes”). A true and correct copy of the Second
Note is attached hereto and incorporated as Exhibit “B.”

15, On January 25, 2008, Ocean 4660 and Comerica entered into an ISDA
Master Agreement, as confirmed by a written Confirmation Letter dated January
25, 2008 (collectively, the “Swap Agreement”), whereby each party agreed to enter

into a series of transactions resulting in certain payments between the parties, as

set forth in more detail in the Schedule contained therein. A true and correct copy

of the Swap Agreement is attached hereto as Composite Exhibit “C.”



16.  On January 3, 2008, to secure repayment of the Notes, Ocean 4660
executed and delivered to Comerica a Continuing Collateral Mortgage ("Mortgage™).
The Mortgage v\;as recorded on Januvary 7, 2008 in Official Records Book 449’71 at
Page 797 of the Public Records of Broward County, Florida. A true and correct copy
of the Mortgage is attached hereto and incorporated as Exhibit “D.”

17. The Mortgage grants Comerica a lien on veal property located in
Broward County, Florida (hereinafter the “Subject Real Property”), as more fully
described below and in Exhibit A of the Mortgage. See Ex. D at 1.

18. The Mortgage also grants Comerica a security interest in all personal

property, as more fully described below, located in or used or procured for use in

connection with the Subject Real Property, at the time the Mortgage was executed

or thereafter. See Ex. D at 1-2.

19. Pursuant to the Mortgage, Ocean 4660 absolutely and unconditionally
mortgaged, warranted, and assigned to Comerica all of Ocean 4660’s right, title and
interest existing at the time the Mortgage was executed and thereafter arising in
and to the rents, issues, profits, revenues, accounts and general intazigibles arising
from the Subject Real Property or relating to any business conducted by Ocean 4660
thereon under present or future leases, licenses or otherwise. Ex. D at 1.

20.  On January 3, 2008, Ocean 4660 executed and delivered to_Comerica a

Security Agréement (the “Security Agreement”), whereby Ocean 4660 pledged,

assigned and granted to Comerica 1 continuing security interest and lien in certain



- . . " . , . Pl
personal property, as more fully described therein. A true and correct copy of the

Security Agreement is attached hereto and incorporated as Exhibit “E.”

21.  To further perfect the respective security interests granted hy the
Mortgage and by the Security Agreement in the personal property described in each
document and in the UCC-1 (as hereinafter defined) (collectively, the “Subject
Personal Property”™), Ocean 4660 delivered to Comerica a Uniform Commercial Code
Financing Statement (the “UCC-17).

22. The UCC-1 was filed with the Flomda Secretary of State under File
Number 20080735983X on January 4, 2008. A true and complete copy of the UCC-1
1s attached hereto and incorporated as Exhibit “F.”

23. Comerica is the owner and holder of the original Notes, Mortgage,
Swap Agreement, Security Agreement, UCC-1, and all other documents evidencing

and/or securing the Loans (hereinafter collectively referred to as the “Loan

Documents”).

24. On June 9, 2010, Ocean 4660 and Comerica entered into a Forbearance
Agreement, as amended on September 3, 2010 and again on May 5, 2011
(collectively, the “Forbearance Agreement”). A true and correct copy of the

Forbearance Agreement is attached hereto and incorporated as Composite

Exhibit “G.”

25.  The Loans are in default for, among other things: -




a) Tailure to pay Comerica the sum of 8§78,229.44 for
reimbursement of the protective advance Comerica made for 2009 and 2010
real property taxes, which payment was due by July 81, 2011;

- b) farlure to provide Comerica by May 31, 2011 evidence that the
conditions of Section 13 of the Forbearance Agreement (regarding discharge
of certain liens) had been met;

c) failure to deliver to Comerica by May 31, 2011 an executed Non-
Disturbance and Attornment Agreement and Landlord's Consent, as required
by Section 19 of the Forbearance Agreement;

d) failure to pledge to Comerica a first priority secyrity interest in
the Bank of America Accounts (as defined in the Forbearance Agreement) by
May 16, 2011;

e) failure to deliver to Comerica by May 16, 2011 a fully executed
personal financial statement for guarantor Remo Polselli, as required by

Section 30 of the Forbearance Agreement;

D failure to cause all liens. notices of pendency, notices of lis
pendens and any other documents recorded in the real property records
against the Subject Real Property by Oceanside Lauderdale, Fraink, Dipilato,
or any other party related to them to be discharged by July 31, 2011 as

required by Section 13 of the Forbearance Agreement; and

g) failure to pay the amounts owed under the Swap Agreement

when it matured on February 1, 2011.



26.  Pursuant to a delinquency notice dated October 26, 2011. Comerica
notified Ocean 4660 that the Loans were in default. Comerica further notified
Ocean 4660 that commencement of foreclosure and legal proceedings was imminent.
A true and complete copy of the delinquency notice is attached hereto and-
mcorporated as Exhibit “H.”

27.  Ocean 4660 failed to cure the defaults.

28.  Additionally, Ocean 4660 has failed to maintain real property
msurance coverage for the Subject Real Property.

29.  Comerica hereby declares the entire outstanding balances of the Notes
immediately due and payable, together with title search expenses for ascertaining
necessary parties to this action, advances for taxes, insurance, protection of the
Subject Real and Personal Property, the costs of this action and attorneys’ fees.

30.  As of November 7, 2011, after giving Ocean 4660 credit for all sums
which have been paid, a principal sum of $10,651,445.32 (exclusive of accrued and
unpaid interest and fees, attorneys’ fees, and costs) remains due puréuant to the
First Note; a principal sum of $933,449.13 (exclusive of accrued and unpaid interest
and fees, attorneys’ fees, and costs) remains due pursuant to the Second Note; and a
sum of $101,844.60 remains due pursuant to the Swap Agreement.

31.  In addition, Comerica has incurred investigatory, title search and UCC

search expenses to ascertain the necessary parties to this action, which expenses

are secured by the lien of the Loan Documents.
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32.  Comerica has already advanced funds to pay the 2008, 2008 and 2010
real estate taxes, and may be required to advance funds during the pendency of this
action to preserve and protect its collateral. All such advances are secured by the

lien of the Loan Documents. —

33.  The Subject Real and Personal Property encumbered by the Mortgage

is currently owned by and in the possession of Ocean 4660. The current legal

description of the Subject Real Property is:

Land situated in the County of Broward, State of Florida, described as follows:

PARCEL A

Lots 11, 12, 13, 14, 15, 16, 17, 18, and 19, in Block 10, and Lots 14, 15, 16 and 17, in
Block 9 of LAUDERDALE BY THE SEA, according to the Plat thereof, recorded in
Plat Book 6, Page 2 of the Public Records of Broward County, Florida: ALSO, all of
that parcel of land, if any, bounded on the West by the easterly line of said Lots 14,
15, 16 and 17, of said Block 9, bounded cn the East by the Atlantic Ocean, bounded
on the North by the north line of Lot 17 of said Block 9, bounded on the South by the
south hne of Lot 14 of said Block 9, extended easterly to the Atlantic Ocean. said

land fronting on the Atlantic Ocean.

Land situated in the County of Broward, State of Florida, described as follows:

PARCEL B

Lots 20 and 21, in Block 10 of LAUDERDALE BY THE SEA, ACCORDING TO THE
Plat thereof, recorded in Plat Book 6, Page 2, of the Public Records of Broward

County, Florida.

PARCEL C

Lots 9, 10, 22, 23, and 24, in Block 10, of LAUDERDALE BY THE SEA, according to
the Plat thereof, recorded in Plat Book 6, Page 2 of the Public Records of Broward

County, Flonda.

Yoo

_Tax Identification No.s 19318-01-06100.and 19218-01-07000 (Parcel A) =

19381-01-07300 (Parcel B)
19318-01-06800 and 19318-01-06820 (Parcel C)

Commonly known as 4660 N. Ocean Drive, Lauderdale by the Sea, Florida
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The current legal description of the Subject Personal Property is:

Together with (2) all related easements, hereditaments, appurtenances,
rights. licenses and privileges: (b) all buildings and improvements situated
under, upon or over any of the above described land; (c) all the rents, issues,
profits, revenues, accounts and general intangibles arising from the above
described land, or relating to any business conducted by the Mortgagor on 1t,
under present or future leases, licenses or otherwise; (d) all machinery,
equipment, goods, fixtures, and articles of personal property of every kind
and nature (other than Household Goods, as defined by 12 CFR 227.12, as
amended from time to time, and other than consumer goods, as defined in the
Uniform Commercial Code, unless such goods were purchased with the
proceeds of any loan specifically referenced as being secured by the
Mortgage), now or later located upon the above described land and useable in

connection with any present or future cperation on the land including

without limit, a1l lighting, heating, cooling, ventilating, air-conditioning,
ncinerating, refrigerating, plumbing, sprinkling, communication and
electrical systems, and all general intangibles, including without limit
software, acquired or used in connection therewith, (¢) all "as-extracted
collateral”". and (f) all awards or payments, and interest on them, made with
respect to the premises as a result of (1) any eminent domain proceeding, (ii)
any street grade alteration, (i) any loss of or damage 1o any building or
other 1mprovement, ( iv) any other injury to or decrease in the value of the
premises, (v) any refund due on account of the payment of real estate taxes,
assessments or other charges levied against the premises or (vi) any refund of
utility deposits or right to any tenant deposit.

34.  Ocean 4660 now owns, holds, and may claim scme interest in the
Property that is the subject of this foreclosure action by virtue of the deed dated
January 3, 2008 and recorded on January 7, 2008 in Official Records Book 44971 at
Page 759;. the deed dated January 3, 2008 and recorded on January 7, 2008 in
Official Records Book 44971 at Page 757; and Assignment of Leasehold Interest
dated January 3, 2008 and recorded on January7, 2008 in Official Records Book

44971 at Page 761 of the Public Records of Broward County, or nzlay otherwise claim

35.  Oceanside Lauderdale now owns, holds, and may claim some interest

in the Property that is the subject of this foreclosure action as a party in possession



of the Subject Real Property, and by virtue of the Lis Pendens recorded on October
28, 2011 in Official Records Book 48272 at Page 1346; the Notice of Pendency
recorded on January 11, 2010 in Official Records Book 46790 at Page 604; the
Notice of Pendency recorded on May 25, 2010 in Official-Records Book 47106 at
Page 1585; the Notice of Mechanics Lien recorded November 4, 2010 in Official
Records Book 47501 at Page 1818; the Notice of Mechanics Lien recorded January
21, 2011 in Official Records Book 47664, Page 42; and the Notice of Claim of Lien
recorded August 16, 2011 in Official Records Book 48116 at Page 1756 of the Public
Records of Broward County, or may otherwise claim an interest in the Property.

36. Frank now owns, holds and may claim some interest in the Property
that is the subject of this foreclosure action by virtue of the Lis Pendens recorded on
October 28, 2011 in Official Records Book 48272 at Page 1346; the Notice of
Pendency recorded on January 11, 2010 in Official Records Book 46790 at Page 604;
the Notice of Pendency recorded on May 25, 2010 in Official Records Book 47106 at
Page 1585; the Notice of Mechanics Lien recorded on November 4. 2010 in Official
Records Book 47501 at Page 1818; and the Notice of Mechanics Lien recorded
January 21, 2011 in Official Records Book 47664 at Page 42 of the Public Records of
Broward County, or may otherwise claim an interest in the Property.

37.  Dipilato now owns, holds and may claim some interest in the Property

that is the subject of this foreclosure action as a party in possession of the Subject

Real Property, and by virtue of the Lis Pendens recorded on October 28, 2011 in

Official Records Book 48272 at Page 1346; the Notice of Pendency recorded on May

10



25, 2010 in Official Records Book 47106 at Page 1585; the Netice of Mechanics Lien

recorded on November 4. 2010 in Official Records Book 47501 at Page 1818; the

r'9~

Notice of Pendency recorded on January 18, 2011 in Official Records Book 47653 a
Page 1580 and re-recorded January 21, 2011 in Official Records Book 47563 at Page

1853; and the Notice of Mechanics Lien recorded on January 21, 2011 in Official

Records Book 47664 st Page 42 of the Public Records of Broward County, or may
otherwise claim an interest in the Property.

38.  The Town now owns, holds and may claim some interest in the
Property that is the subject of this foreclosure action by virtue of the Claim of Liens
dated November 10, 2010 and recorded on November 15, 2010 in Official Records
Book 47521 at Page 1395 of the Public Records of Broward County, or may
otherwise claim an 1nterest in the Property.

39. WMIF now owns, holds and may claim some interest in the Property
that is the subject of this foreclosure action by virtue of the Default Final Judgment
dated December 8, 2010 and recorded on December 29, 2010 in Official Records
Book 47618 at Page 75, and re-recorded on June 15, 2011 in Official Records Book
47977 at Page 298 of the Public Records of Broward County, or may otherwise claim
an interest in the Property.

40.  Affimty now owns, holde.and may claim some interest in the Property

that is the subject of this foreclosure action by virtue of the Claim of Llen dated

January 13, 2011 and recorded on January 18, 2011 in Official Records Book 47655

11



at Page1644 of the Public Records of Broward County, or may otherwise claim an
interest in the Property.

41.  The County may claim an interest in the Property that is the subject of
this foreclosure acticn by virtue of the -Broward. County Tourist Development Tax —
Warrant Lien recorded on April 14, 2009 in Official Records Book 46134 at Page
1028 of the Public Records of Broward County, or may otherwise claim an interest
in the Property.

42.  The interests of the defendants in the Subject Real and Personal
Property are junior and inferior to the interests of Comerica therein.

COUNT I

ACTION TO FORECLOSE MORTGAGE ON
REAL PROPERTY SECURING NOTES

43. This 1s a suit to foreclose the Mortgage, which encumbers the Subject

Real Property. Comerica adopts and realleges the averments of paragraphs 1

through 42 above and incorporates those paragraphs as its paragraph 43.
WHEREFORE, Comerica respectfully requests that:

(1) The Court will assume jurisdiction of the subject matter of this action

and of the named parties.

(2) The Court will ascertain the amount of money due Comerica for

principal and interest on the Notes and the Swap Agreement and for late charges,

fees, that Comerica is entitled to recover in this action, plus interest thereon. - .

12
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(3) The Court decree that Comerica has a lien on the Subject Real
Property described in the Mortgage for the sum of moneyv found to be due Comerica.
(4) If the sums due Comerica under the Notes, the Swap Agreement and
Mortgage are not paid immediately, the Court shall foreclose the Mortgage in
accordance with the rules and established practice of the Court, and the Clerk of the
Court shall sell all of the above-mentioned Subject Real Property securing the

indebtedness to satisfy the mortgage lien of Comerica in accordance with the

provisions of section 45.03 1, Florida Statutes.

(5)  The Court decree that the mortgage hen interests of Comerica are
superior and paramount to all Liens, rights, title and interest of any defendant, or
any party claiming by, through, under or against any defendant, and that such
liens, rights, title or interest of any defendant named herein or hereafter made a
defendant or any party claiming by, through, under or against any defendant be
forever barred and foreclosed.

(6)  The Court retain jurisdiction of this action to make any and all further
orders and judgments as may be necessary and proper.

(7 The Court grant such other and further relief aszs Comerica may be

entitled to receive.

13



COUNT II

ACTION TO FORECLOSE MORTGAGE
ON PERSONAL PROPERTY SECURED BY THE NOTES

44.  This 15 a suit to foreclose the Mortgage, which encumbeis the Shu_bject
Personal Property. Comerica adopts and 1"ea11;ges the averments of paragiaphs 1
through 42 above and incorporates those paragraphs as its para;gl*aph 44.

WHEREFORE, Comerica requests that:

(1) The Court will assume jurisdiction of the subject matter of this action
and of the named parties.

(2) The Court will ascertain the amount of money due Comerica for
principal and interest on the Notes and the Swap Agreement and for late charges,
abstracting, taxes, expenses and all expenses of foreclosure, including attorneys’
fees, that Comerica 1s entitled to recover in this action. plus interest thereon

(3) The Court decree that Comerica has a len on the Subject Pef‘s\ona}
Property for the sum of money found to be due Comerica that 1s superior to the
interest of any defendant.

4 If the sums due Comerica under the Notes, the Swap Agreement and
Mortgage are not paid immediately, the Court shall foreclose the Mortgage in
accordance with the rules and established practice of the Court, and the Clerk of the

Court shall sell all of the above-mentioned Subject Personal Property securing the

.4._: Aé_QJ_L S e o

o TS - e Y e G
JLE le:b~bu—bab&b.&J’*Liib“LﬁUfusaéc LU CUIericd:

) The Court decree that the mortgage lien interests of Comerica are

superior and paramount to all Liens, rights, title and interest of any defendant, or

14



any party claiming by, through, under or aganst any defendant, and that such
Liens, rights, title or interest of any defendant named herein or hereafter made a
defendant or any party claiming by, through, under or a_gainst any defendant be
forever barred and foreclosed. -

(6)  The Court retain jurisdiction of this action to make any and all further
orders and judgments as may be necessary and proper.

(7) The Court grant such other and further relief as Comericg may be

entitled to receive.

Dated: November u 2011 HOLLAND & RNIGHT LLP
Attorneys for Comerica Bank
515 East Las Olas Boulevard. 12th Floor
Fort Lauderdale. FL 33302-4070
Tel:  (954) 525-1000
Fax: (954) 463-2030

Wy \{\P
By: \1.\/\ A ALK

Brian K. Hole

Florida Bar No. 0019968
Nicole C. Velasco
Florida Bar No. 0028585

#10300551_v2
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{Multicurrency Cross Border) z—

International Swap Dealers Association, Tne

MASTER AGREEMENT

dated as of January 25, 2008

COMERICA BANK, a Texas banking association and OCEAN 4660, LLC, a Michigan limited liability
company, have entered and/or anticipate enfering into one or more transaciions (each a “Transachion”) that are
or will be governed by this Master Agreement, which includes the schedule (the “Schedule™), and the
documents and other confirming evidence {each 2 “Confirmation”) exchanged between the parties confirming

those Transactions.
1
1

Accordingly, the parties agree as follows:-

i Interpretation
(a) Definitions. The terms defined i Section 14 and in the Schedule will have the meanings therein

specified for the purpose of this Master Agreement,

)] Inconsisiency. In the event of any inconsistency behveen the provisions of the Schedule and the other
provisions of this Master Agreement, the Schedule will prevail. In the event of any inconsistency between ihe
provisions of any Confirmation and this Master Agreement (including the Schedule), such Confirmation will

prevail for the purpose of the relevant Tiansaction
Single Agreement. All Transactions are entered into in reliance on the fact that this Master Agreenent

() C
and all Confinmations form & single agreement between the parties {collectively referred to as this
“Agreement”), and the parties would not otherwise enfer into any Transactions

2. Obligations

(a) General Condifions.

(1)  Each party will make each payment or delivery specified in each Confirmation to be made by 1t,
subject to the other provisions of this Agreement,

(i) Payments under this Agreement will be made on the due date for value on that date in the place
of the account specified in the relevant Confirmation o1 otherwise pursuant to this Agreement, in
freely transferable funds and in the manner customary for payments in the required curreney, Where
settlerent is by delivery (that is, other than by payment), such delivery will be made for receipt on the
due date in the manner customary for the relevant obligation unless otherwise specified in the relevant -

PN P S "
Conlirmahonror elsewners ul s AR ceient;

£
i iy 4

(iil) Each obligation of each party under Section 2(a)(i) is subject to (1) the condition precedent

that no Bvent of Default or Potential Event of Default with respect to the other party has occurred and
is continuing, (2) the condition precedent that no Early Termination Date in respect of the relevant
Transaction has occurred or been effectively designated and (3) each other applicable condition o

precedent specified in this Agreement,

Copyright © 1992 by Internafional Swap Dealers Association, Inc.
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(b)  Changeof Acconut. Either party may chenge its account for receiving a payment or delivery by giving
notice to the other party af least five Local Business Days prior to the scheduled dete for the peyment o1

delivery fo which such ehange applies unless such other party gives timely notice of a reasonable objection to
such change.

{c) Netting, I on any date amovnts would otherwiss be payable:-
(3) inthesame currency; and
(i) inrespect of the same Transaction,

by each party {o the other, then, on such date, each party’s obligation to make payment of any such amount will
be automaticaily satisfied and discharged and, if the aggregate amount tha wonld otherwise have been payable
by one party exceeds the aggregate amount fthat would otherwise have been payable by the other party,
replaced by an obligation upon the party by whom the larger aggregate mmount would have been payable to pay

1 the other party the excecs of the lerger pegregate om smoeun:
+ 4 - =g o -
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The pariies may elect in respect of two or more Transactions that a net amount will be defermined inrespect of
all amounts payable on the same date in the same currency in respect of such Transactions, regardless of
whether such amounts are payable in respect of the same Transaction. The election may be made in the
Schedule or a Confirmation by specifying that subparagraph (if) above will not apply to the Trensactions
identified as being subject to the election, together with the stariing date (in which case subparagraph (ii) above
will not, or will cease to, apply to such Transactions from such date). This election may be made separately for
different groups of Transactions and will apply separately to each pairing of Offices through which the parties
make and receive payments or deliveries. :

{d) Deduction or Withliolding jor Tax.

(i) Gross-Up. All payments under this Agreement will be made withoul any deduction
withholding for or on account of any Tax unjess such deduction or withholding is sequured by any
applicable law, as modified by the practice of any relevant governmental revenue authority, then in
effect. If a party is so required to deduct or withhold, then that party (“3X*) wilk:-

(1)promptly notify the other party (*Y”) of such requirement;

(2)pay to the relevant authorities the full amount required to be deducted or withheld (inclading
the full amount required to be deducted or withheld from any additional amount paidby X to Y
under this Section 2{d)) promptly upon the garlier of determining that such deduction or
withholding is required or receiving notice that such amount has been assessed Bgainst Y,

(3)promptly forward to Y an official receipt (or a ceriified copy), or other documentation
reasonably acceptable fo Y, evidencing such payment to such authorities; and

(4)if such Tax is an Indemnifiable Tax, pay to Y, in addition to the payment to which Y is
otherwise entitled under this Agreement, such additional amount as is necessary $o ensure that
the net amount acfually received by Y (free and clear of Indemnifiable Taxes, whether assessed
against X or ¥) will equal the full amout Y would bave received had no such deduction or
withholding been required. However, X will not be required to pay any additional amountto Y
fo the extent that it svould not be required to be paid bt for:-

(A) the fallure by Y to comply with or perfonm any agreement contained in Section

A(E)E)A(e)(E ord(d)or -

(B) the failure of a representation made by Y pursuant to Section 3(f) to be aceurate and
troe unless such failure would not have occurred but for (I) any action taken by » taxing
authority, or brought in a court of competent jurisdiction, on or afier the date on which a
Transaction is entered info (regardless of whether such action is taken or brought with
respect to a party to this Agreement) or (II) a Change in Tax Law.
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() Liability. If-

(1) X isrequired by any applicable Jaw, as modified by the practice of any relevant governmental
revenue quthom‘; to make any deduction or wnhbommg in respect of which X would not be
required to pay an additional amount to Y under Section 2(6)(1){4); :

{2)X does not so deduct or withheld; and
(3)a liability resulting from such Tax Is assessed directly against X,

then, except to the extent ¥ has satisfied or then sausﬁes the Liability resulting from such Tax, Y
will promptly pay to X the amount of such liability {inchiding any related Hability for interest, but
including any related lability for penaliies only if Y has failed to comply widh or perform any
agreement conlained in Section 4(a){i), 4(a)(ii} or 4(d}). .

(&) Defnnlt Interecs; Ofher Arounte. Prigr 1o tha pecwrenee oy effective desipnafion of en Eovly
Termination Date in respect of the relevant Transaction, a party that defeults in the performance of any payment
obligation will, to the extent permitied by faw and subject to Section 6(c), be requu ed 1o pay interest (before as
well as after judgmem) on the overdue amount fo the other parfy on demand in the same currency as such
overdue amount, for the period from (and including) the original due date for payment to {bui exciuding) the
date of actual payment, at the Default Rate. Such inferest will be caleulated on the basis of daily compounding
and the actual number of days elapsed. If, prior o the ocourrence o1 effeclive designation of an Early
Termination Date in respect of the relevant Transaction, a party defaults in the performance of any obligation
required to be settled by delivery, it will compensate the other party on demand if and {o the extent provided for
in the relevant Confirmation or elsewhere in this Agreement.

3. Representations

Each party represents to the other party {which representations wili be deemed fo be repeated by each party on
egach daie on which a Transaction is entered inio and, in the case of the representations in Section 3(f}, at 2
times until the termination of this Agreement) that:-

(&) Basic Represenigiions,

(1) Stass. It is duly organised and validly existing under the laws of the jurisdiction of its
organisation or incorporation and, if refevant under such laws, in good standing;

(i) Powers, It has the power to execute this Agreement end any other documentation relating to this
Agreement fo which it is a party, to deliver this Agreement and any other documentation refating fo this
Agreement that it is required by this Agreement to deliver and to perform its obligations under this
Agreement and any obligations it has under any Credit Support Document to which it isa party and has
taken all necessary action to authorise such execut.on, delivery and performance;

(i) No Vielation or Conflict, Such execution, delivery and performance do not violate or conflict .

with any law applicable to it, any provision of its constitutional documents, any order or judgment of
any court or other agency of government applicable fo it or any of its assets or any coniractual
restriction binding on or affecting it or any of 1s assets;

(iv) Consents. All governmental and other consents that are required to have been obtained by it with
respect to this Agreement or any Credit Support Document to which it is a party have been obtained
and are in full force and effect and all conditions of any such consents have been complied with; and

(v) Obligations Binding, Its obligations under this Agreement and any Credit Snpport Document to
which it is a party constituie its legal, valid and binding obligations, enforceable in accordance with
their respective terms (subject to applicable bankruptcy, reorganisation, insolvency, moratorium or
similar laws sffecting creditors® rights generally and subject, as to enforeeability, to equitable
principles of general application {regardless of whether enforcement is sought in a proceeding in equity

or at law)).
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{b) Absence of Certuin Events. No Byvent of Default or Potentiel Event of Defaul o1, to is
knowledge, Termination Bventwith respect to it has occurred and is continuing and no such event or
circumstance would occur as @ result of Hs entering inte or performing its obligations under this Agreement o
any Credit Support Document to which it is a party.

(c) Absence of Lirigation, There is not psnding or, 1o its knowledge, threatened against it or any of ils
Alfiliates any action, suit or proceeding at law or in equity or before any coust, tribunal, governmental body,
agency or official or any arbitrator that is likely to affest the Jegalify, validity o emorcwbzht\' against it of this
Agreement or any Credit Support Document to which it is a party or its ability to perform iis obligations vnder

ﬂns Agreement or such Credil Support Document, -

(&) Accuracy of Specified Information. All applicable information that is fumshcd in writing by or on
behalf of it to the other party and is identified for the purpose of this Seclion 3(d) in the Schedule is, as of the
date of the infermation, true, accvrate and complete in every material respect.

(r’;‘} Pmmr Tox I?pn_rpmnmfimy Farh rpnrpcenhh On Spec cified 1n the Sohednle ac hmnu made }w i for the

purpose of this Section 3{e) 1s accurate and true.

163] Payee Tax R epresentations. Bach representation specified in the Schedule as being made by it for the
purpose of this Section 3(f) is accurate and true.

4. Agreements

Each party agrees with the other that, so long as either party has or may have any obligation under this
Agreement or under any Credit Suppnrt Document to which it is a party:-

{a) Furnish Specified Information, 1t will deliver fo the other party or, in certain cases under subparagraph
{iii) below, to such government or taxing authority as the other party reasonab y directs:-

(i) any forms, documents or certificates relating to taxation specified m the Schedule or any
Confirmation;

(i) any other documents specified in the Schedule or any Confirmation; and

(iii) upon reasonable demand by such other party, any foxm or document that may be required or
reasonably requested in writing in order to allow such other party or its Credit Support Provider to
make a payment under this Agresment or any applicable Credit Support Document without amy
deduction or withholding for or on account of any Tax or with such deduction or withholding at a
reduced rate {so long as the completion, execution or submission of such form or dociment would not
materially prejudice the legal or commercial position ofthe party in receipt of such demand), with any
such form or document to be accurate and completed in a manner reasonably satisfactory to such other
party and to be executed and to be delivered with any reasonably regrired certification,

in each case by the date specified in the Schedule or such Confirmation or, if none is specified, as soon as
reasonably practicable.

{b) Muintain Awrhorisations. It will use all reasonable efforts jo maintain in full force and effect a}l:

consents of any governmental or other avthority that are required to be obtained by it with respect to this
Agreement or anry Credit Support Document to which it is g party and will use all reasonable cfforis to obtain
any that may become necessary in the future, -

A SRS TIT AT LA
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it may be subject if failure so to comply would matena)}y lmpaJr its ability to perform its obligations under this
Agreement or any Credit Support Document to which it is a party.

{d) Tux Agreement. It will give notice of any failure of a repessentation made by it under Section 3(f) to be
accurate and true promptly vpon learning of such failure.

(& Papment of Stamp Tax. Subject to Section 11, & will pay any Stamp Tax levied or imposed upon it or
in respect of its execution or performance of this Agr cement by a jurisdiction in which it is incorporated,

4 ISDA ® 1592 -




\JE

organised, managed and controlled, or considered to have its seat, or in which a branch or office through which
i is acting for the purpose of this Agreement is Jocavzd (“Stamp Te: Jurisdiction”) and will indemnify the other
party against any Siamp Tax levied or imposed upon the other parly or in respect of the other party’s execufion
or performance of this Agreement by any such Stamp Tax Jurisdiction which is not also & Stamp Tax
Jurisdiction with respect to the other party.

—

5. Events of Default snd Termination Events

(@) Lvents of Defiunlt, The occunence at any time with respect to a party or, if applicable, any Credit
Suppert Provider of such party or any Specified Enfity of such party of any of the foliowing events constitutes
an event of default (an “Bvent of Defanit™) with respect to such party:-

() Failure to Pay or Deliver, Failure by the party to make, when due, any payment under this
Agreement or delivery under Section 2(a)(3) or 2(¢) required to be made by it if such failure is not
remedied on or before the third Local Business Day after notice of such fallure is given to the party;

(i) Breach of Agreement. Failure by the party to comply with or perform any agreement or
obligation (other than an obligation fo make any payment under this Agreement or delivery under
Section 2(a)(I) or 2{e) or to give notice of 2 Termination Event ar any agreement or obligation under
Section 4(a){1), 4(a)(iii) or 4{d}) to be complied with or performed by the party in accordance with this
Agreement if such falure is not jemedied on or before the thirtieth day afier notice of such failure is
given to the party;

{(iiiy Credir Support Default,

{1)Failure by the parly or any Credit Support Provider of such party to comply with or perform
any agreement or obligation to be complied with or performed by it in gecordance with any Credit
Support Document if such failure is continuing after any applicable grace period has elapsed;

(2)the expiration or termination of sych Credit Support Document or the failing or ceasing of
such Credif Support Docwment to be in full force and effect for the purpose of this Agreement (in
either case other than in accordance with jts terms) prior 1o the satisfsction of all obligations of
such party under each Transaction to which such Credit Support Document relates without the

writien consent of the other party; or

{3) the party or such Credit Support Provider disaffirms, disclaims, repudiates or rejects, in whole
or in part, or challenges the validity of, such Credit Support Document;

(iv) Misrepresentation, A representation (other than a representation under Section 3{g) or () made
or repeated or deemed 1o have been made or repeated by the party or any Credit Support Frovider of
such party in this Agreement or any Credit Support Document proves to have been incorrect or
misleading in any material respect when made or repeated or deemed to have been made cr repeated;

(v) Defuult under Specified Transaction, The party, any Credit Support Provider of such party or
any applicable Specified Entity of such party {1) defaults under a Specified Transaction and, after
giving effect to any applicable notice requirement or grace period, there occurs z liquidation of, an
acceleration of obligations under, or an early termination of, that Specified Transaction, (2) defaults,
afier giving effect to any applicable notice requirement or grace period, in making any payment or
delivery due on the last payment, delivery or exchange date of, or any payment on early termination of,
a Specified Transaction (or such default continues for at least three Local Business Days ifthere isno
applicable notice requirement or grace period) or (3) disaffizms, disclaims, repudiates or rejects, in

whole-grinpartea Specifisd Transaction {oreach sction istakenhy anynerson orentity appoinied pr
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empowered fo operate it or act on its behalf);

(vi) Cross Defaulr, If *Cross Default is specified in the Schedule as applying to the patty, the
occurrence or existence 0f (1) a defauity event of defgult or other similar condition or svent (however
described) in respect of such party, any Credit Support Provider of such party or any applicable
Specified Entity of such party under one or more agreements or instruments relating to Specified
Indebtedness of any of them (individually or collectively) in an aggregate amount of not less than the
applicable Threshold Amount (as specified in the Schedule) which has resulted in such Specified
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Indebtedness becoming, or becoming capable af such time of being deciared, due and payable under
such agreements or instruments, before it would otherwise have been dus and pqvable or (2) a default
by such party, such Credit Support Provider or such Specified Entity (individualiy or co]]&cm'e}y} in
making one or more payments on the due date thereof in an aggregaie amount of not iess than the
apphcablc Threshold Amount under such agreements or instruments (afier giving effect to any
applicable notice requirement or grace period); —

{vii) Bam’)mpfcy The party, any Credit Support Provider of such party or any applicable Specified
Entity of such party.-

(1) is dissolved {other than pursvant fo a consolidation, amalgamation or merger); (2) becomes
insolvent or is yunable to pay ifs debis or fails o1 admits in writing its inability generally to pay its
debis as they become due; (3) makes a general assignment, anangement or composi{ion with or
for the benefit of its creditors; (4) institutes or has instifuted against it a proceeding seeking a
judgment of mso}vency or bankmpu:y orany other relief uncxer any baukraptcy or insolvency law
or uLL:w .:.unnm mn uuvmun5 \»x\fun\ub .nDuLa) 01 f ycnuuu .m yxc:cuwu 103’ I‘Lb '\ﬂJlUIhg*Up I
liquidation, and, inthe case of any such proceeding or petition instituted or presented against it,
such proceeding orpetition (A) resulis in a judgment of insolvency or bankruptey o1 the eniry of
an order for relief or the making of an order for its winding-up or liquidation or {B) is not
dismissed, discharged, slayed or restrained in each case within 30 days of the instifution or
presentation thereof; (5) has a resolution passed for ifs winding-up, official management or
liguidation (other than porsvant fo a consolidation, amalgamarion or merger); (6) seeks or
becomes subject 1o the appointment of #n administraior, provisional liquidator, conservator,
receiver, trustee, custodian o1 other similar official for it or for all or substantialty all its assets;
{7) has a secured parly take possession of all or substantially all its assets o1 has 2 disiress,
execution, attachment, sequsstration or other legal process levied, enforced or sned on or against
all or substantially all its assets and such secured party mainains possession, or any such process
is not dismissed, discharged, stayed or resmained, in each case within 30 days thereafier; (8)
causes or 15 subject fo any eveni with respect to if which, vnder the applicable Jaws of any
Jjurisdiction, has an analogous effect to any of the events specified in clauses (1) to (7) (nclusive);
or {9) takes any action in firtherance of, o7 indicating his consent to, approya) of, or acguiescence
in, any of the foregoing acts; o1 -
(viil) Merger Withou! Assumption. The party or any Credit Support Provider of such party
consolidaies or amelgamates with, or merges with or jnto, or transfers all or substantially ail its assets
to, another entity and, at the time of such conselidation, amalgamation merger or transfer:-

(I)the resulfing, surviving or transferee entity fails to assume all the obligations of such party or
such Credit Support Provider under this Agreement or any Credit Support Document to which it
or its predecessor was a party by operalion of law or pursuant to an agreement reasonably
satisfactory to the other party to this Amieement; or

(2)the benefits of any Credit Support Document fail to extend (without the consent of the other
party) to the performance by such1esulting, surviving or transferee entity of its obligations under
this Agreement.

(b) Ternination Events, The occurrence at any time with respect 1o a party or, if applicable, any Credit
Support Provider of such party or any Specified Entity of such party of any event specified below constitutes an
Hiegality ifthe event is specified in (i) below, a Tax Event if the event is specified in (if) below ora Tax Event
Upon Merger 1f thc event is spemﬁed in (m} below, and, if spemﬁed fo by apphcable a Credit Eient -
T1t]S
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specified pursuant to (v) below:-

(iy ZNegality. Due to the adoption of, or any change in, any applicable law after the date on Which a
Transaction is entered info, or due fo the promuigation of, or any change in, the interprefation by any
courl, iribunal or regulatory anthority with competent jurisdiction of any applicable law after such dafe,
it becomes unlawful (other than as & result of a breach by the party of Section 4(b)) for such party
{which will be the Affected Party):-
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(1) to perform any absolute or contingent obligation to make a payment or delivery orto receive
a payment or delivery in respect of such Transaction or to comply with-any other material
provision of this Agreement relating to such Traasaction; or

{2) to perform, or for any Credit Support Provider of such party fo perform, any contingent or
other obligation which the paity {or such Credit Support Provider) has under any Credit Support
Document relating to such Transaction;

(i) Tax Event. Due fo (x) any action taken by s taxing authority, or brought in a court of compelent
Jur%sdiction, on or after the date on which a Trensaciion is entered into (regardless of whether such
action is taken or brought with respect o a party fo this Agreement) or {¥) a Change in Tax Law, the
parly (which will be the Affected Parly) will, or there is a substantial likelihood that it will, on the next
succeeding Scheduled Payment Date (1) be reguired to pay to the other party an additional amount in
respect of an Indemniflable Tax under Section 2(d){D){4) (except in respect of inferest under Section
2(e), 6(d)(iT) or 6(e)) or (2) receive a payment from which an amount is required to be deducted or

4 " P N A =\)
spect of inteyest under Section 2{e), 6{A(ED) or 6&))

withheld for or on aceount of 2 Tax fexcept in respect of ints
and no additional amount is required to be paid in respect of such Tax under Section 2(d)(i){4) (other

than by reason of Section 2(d)(){4)(A) or (B)};

(iif) Twux Event Upon Merger. The party (the “Buidened Party™) on the next suceeeding Scheduled
Payment Date will either (1) be requized to pay an additional amount in respect of an Indemnifiable
Tax under Section 2(d)(i)(4) (except in respect of interest under Section 2{e), 6(d)(H) or 6(e)) or (2)
receive a payment from which an amount has besn deducted o1 withheld for or on account of any
Indemnifiable Tax in1espect of which the other party is not required to pay an additional amonnt (other
than by reason of Section 2(d}(D}{4)(A) or (B)), in either case as a yesult of a party consolidating or
amalgamating with, or merging with or into, or transferring all or substantially all ifs assets fo, another
entity (swhich will be the Affected Party) where such action does not constitute an event described in

Section 5{a)(viii);

(iv) Credit Event Upon Merger. If “Credit Bvent Upon Merger” is specified in the Schedule as
applying fo the party, such party (“X*), any Credit Support Provider of X or any applicable Specified
Entity of X consolidates or amalgamates with, or merges with o1 into, or transfers al} or substantially a1l
its assets to, another entity and such action does not constitute an event described in Section 5(a){viii)
but the credifworthiness ofthe resuliing, surviving or fransferee entity is materially weaker than thatof
X, such Credit Support Provider or such Specified Entity, as the case may be, hnmediately prior to such
action {and, in such event, X or its successor or transfei ee, as appropriate, will be the Affected Party),

or
(v) Additional Termination Event, If any *Additional Termination Bvent” is specified in the

Schedule or any Confirmation as applying, the occurrence of such event (and, in such event, the
Affected Party or Affecied Parties shall be as specified for such Additional Termination Event inthe

Schedule or sych Confirmation). !

() Event of Defunlt and Dlegality. If an event or circumstance which would otheryise constitute or give
rise to an Bvent of Default also constitutes an Hiegality, it will be treated as an Hlegality and will not constifte

an Event of Default,

6. Esrly Termination

(a) Right to Terminate Following Event of Defaull. If at any time an Event of Default with respectto a
ulting Party™)

party (the “Defaulting Party’; has oceurred and is then continuing, the other party {the *Non-defa
may, by not morethan 20 days noticeio theDefanliing Party specifying the relevant Bvernt of Defiif deSipnate

a day not earlier than the day such notice is effective as an Early Termination Date in respect of all outstanding
Transactions. If, however, *Automatic Rarly Termination” is specified in the Schedule as applying to a party,
then an Early Termination Date in respect of al) outstanding Transactions will occur immediately upon the
occurrence with respect to such party of an Event of Default specified in Section S@)(vii}(1), (3), (5)-€6) or, to
the extent analogous thereto, (8), and as of the time immediately preceding the institution of the relevant
proceeding or the presentation of the relevant petition upon the occurrence with respect to such, party of an
Event of Default specified in Section 5{(a)(vii)(4) or, to the extent analogous thereto, (8).
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{v) Rightte Teriinate Folfowing Termination Event,

(i) Notice, Ifa Termination Event occurs, an Affected Party will, promptly upon becoming aware of
it, notify the other party, specifying the nature of that Termination Event and each Affected Transaction
and will also give such other information about that Termination Event as the other party may

reasonablrequire.

(i) Transfer to Avoid Termination Evens. I{ either an Tegality under Section 5(B)(1)( 1) o1 & Tex
Event occurs and there is only one Affected Party, ¢ if a Tax Event Upon Merger occurs and the
Burdened Party is the Affected Party, the Affected Party will, as a condition to its right o designate an
Early Termination Date under Section 6(b)(iv), use alf reasonable efforts (which will not require such
party fo incur & Joss, excluding immaterial, incidental expenses) to transfer within 20 days after it gives
notice under Section 6(b)(3) all its rights and obligations under this Agreement in vespect of the
Affected Transactions 1o another of its Offices or Affiliates so that such Termination Event ceases o

exist,
If the Affected Party is not able to make such a transfer it will give notice to the other party to that

effect within such 20 day period, wherenpon the other party mey effect such a transfer within 30 days
atter the notice is given under Section 6(b)(i).

Any such transfer by a party under this Section 6(b)(i) will be subject to and conditional upon the prior
writfen consent of the other party, which consent will not be withheld if such other party’s policies in
effect at such time would permit i to enter into fransactions with the fransferee on the terms proposed.

(iil) Two Affected Parties, Ifan Hegality under Section S(b)()( 1) or a Tax Event occurs and thers are
two Affected Parties, each party will use all reasonable efforis to reach agreement within 30 days after

notice thereof is given under Section 6(b)(i) on action to avoid that Tenmination Event.

(3v) Right 10 Terminate, -

() = transfer under Section 6(b)(IT) or an agreement under Section 6(b)(iil), as the case may be,
has not been effected with respect 1o all Affected Transactions within 30 days after an Affected

Party gives potice under Section 6(b)(1); or

(2) an Ilegality under Section 5(b){i)(2), a Credit Event Upon Merger or an Additional
Termination Event oceurs, or a Tax Event Upon Merger ocours and the Burdened Party is not the

Affected Party,

either party in the case of an 1llegality, the Burdened Party in the case of a Tax Event Upon Merger,
any Affected Party in the case of a Tax Event or an Additional Termination Bvent if there ismore than
one Affected Party, or the party which is not the Affected Party in the case of a Credit Event Upon
Merger or an Additional Termination Event if there i» only one Affected Party may, by not more than
20 days notice to the other party and provided that the relevant Termination Event is then continuing,
designate a day not earlier than the day such notice is effective as an Early Termination Date in respect

of all Affected Transactions,

(e) Effect of Designation,

(i) If notice designating én Early Termination Dale is given under Section 6(a) or (b), the Early
Termination Date will occur on the date so designated, whether or not the relevant Event of Defaul{-or

Termination Bvent is then continuing. N - ,

- = UV U

(i) Uponthe oceurrence or effective designation of an Early Termination Date, no further payments
or deliveries under Section 2(a)(i) or 2(e) in respect of the Terminated Transactions will berequiredto
be made, but without prejudice to the other provisions of this Agreement. The amount, if any, payable

e in respect of an Barly Termination Date shall be determined pursuant to £zction 6(e).

{d) Colewlations.
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() Statement. On or as soon s reasonably practicable following the occurrence of an Early
Termination Dare, each poity will make the calculations on ifs part, if any, contemplated by Secfion
6{e) and will provide to the other party a statement (3) showing, in reasonable detail, such calculations
(including all relevant quotations and specifying any emount payebie under Section 6(e)) and (2)
giving details of the relevant account to which any amount payeble 1o it is to be paid. Inthe absence of
writien confirmation fiom the-sour¢e of a quotaiion obigined in derermining a Market Quotation, the
records of the party obtaining such guotation will be conclusive evidence ofthe eaistence and accuracy
of such guotation. i

(i) Payment Dafe. An amonnt calculated as being due in respect of any Barly Termination Date
under Section G(e) will be payable on the day thet notice of the amount payable is effective {in the case
of an Early Termination Date which is designated or oceurs 25 a resuli of an BEvent of Defauit) and on
the day which is two Local Business Days afler the day on which notice of the amount payable is
effective (in the case of an Early Termination Date which is designated as a result of a Termination
Byent), Such amount will be paid together with (fo the extent permitted under applicable Jaw) interest
thereor (before as well as afler judgment) in the Termination Cunrency, from (and nchading) the

relevant Early Termination Date to (but excluding) the date such amount 1s paid, at the Applicable
Rate, Such interest will be caleulated on the basis of daily compounding and the actual number of days

elapsed.

{(e) Payments on Eqrly Termination, If an Barly Tenmination Date occurs, the following provisions shall
apply based on the parties’ election in the Schedule of 2 payment measure, either “Market Quotation” or “Loss”,
and a payment method, either the “First Method” or the “Second Method”. If the parties fal to designate a
payment measure or payment method in the Schedule, it will be deemed that “Market Quotation” or the “Second
Method™, as the case may be, shall apply. The amount, if any, payable in respect of an Early Termination Date
and determined pursnant to this Section will be subject to any Set-off

(i)  Events of Defauly. If the Early Termination Date resulfs from an Event of Defanif-

{1} First Method and Marke! Cuotarion. 1f the First Method and Market Quotation apply, the
Defaulting Party will pay to the Non-defaulting Party the excess, if a positive number, of (A) the
sum of the Seitlement Amount (determined by the Non-defaulting Party) m respect of the
Teiminated Transactions and the Termination Currency Equivalent of the Unpaid Amounts ewing
to the Non-defaulting Party over (B) the Termination Cunency Equivalent of the Unpaid

Amounts owing to the Defaulting Pary,

(2)  Fust Method and Loss, If the First Method and Loss apply, the Defavlting Party will pay {o
the Non-defaniting Party, if a positive number, the Non-defaultmg Party’s Loss m respect of this

Agreement.

(3) Second Method and Market Quolation, If the Second Methodand Market Quotation apply,
an amount will be payable equal to (A) the sum of the Setilement Amount (determined by the
Non-defguiting Party) in respect of the Terminated Transactions and the Termination Currency
Equivalent of the Unpaid Amounts owing to the Non-defaulting Party {ess (B) the Termination
Currency Equivalent of the Unpaid Amounts owing to the Defeulting Party. If that amount is a
positive mumber, the Defaulting Party will pay it to the Non-defaulting Party; if it is a negative
number, the Non-defaulting Party will pay the absolute value of that amount to the Defaulting

Party. -

~ (4)  Second Method and Loss. 1f the Second Method and Loss apply, &n amount will be payable
equal to the Non-defaulting Party’s Loss in respest of this Agreement. I that amount is a positive -

number, the Defaulting Party will-pay-it fo the Non-defaulting Party ifit Is aurgadive nomber, 7~

T o the Non-defaulting Party will pay the absolute value of that amount to the Defaulting Party.

(i) Termination Events. If the Barly Termination Date resulis from a Termination Bvent:-
(1) OneApfecied Pariy. Ifthere is one Affected Party, the amount payable will be determined in
accordance with Section 6(e)(i)(3 ), if Market Quotation applies, or Section 6(e)(1)(4), if Loss
applies, except that, in either case, references to the Defaulting Parfy end to the Non-defauiting
Party will be deemed to be references to the Affected Party and the party which is not the
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Any pu;poﬁed transfer that is not in compliance with this Sestion will be void.

Affected Parly, respectively, and, if Loss applies snd fewer than ]} the Transactions sre being
teyminated, Loss shall be caleulated inzespect of 8l Tenminated Transastions.

{2) Two Affected Porties. If there are two Affected Parties;-

{A) H Market Quotation appliss, eacirparty will determine a Settiement Amount inrespect

of the Terniinated Transactions, and an amount will be payeble equal to (T) the sum of {a)

one-half b the difference between the Seitlement Amount of the party with the higher

: Settlement Amount (*X”) and the Settlement Amount of the party with the Iower Ssttlement
=~ Amount {Y”) and (b) the Termination Currency Equivalent ofthe Unpaid Amounts owing
) to X less {IT) the Termimation Currency Equivalent ofthe Unpaid Amounts owing ioY; and

{B) ifLossapplies, each party will determine its Loss in respect of this Agresment {or, if
fewer than el the Transactions ere being terminated, in respect of all Terminated
Transactions) and an amount will be payable equal fo one-halfof the diffzrence behween the
Loss of ihe parly with the higher Loss (“X*) and ihe Loss of the party with the lower Loss
({(’Y‘J)).

If the amount payable is a positive number, Y will pay it to X; If it is a negative number, X will
pey the absolute value of that emouni to Y,

(1) Adjustinent for Bankrupicy. In circumstances where an Barly Termination Date occurs because
“Automatic Early Termination™ applies in respect ol a party, the amount determined under this Section
6(¢) will be subject to such adjustments as are appropriate and permitied by Jaw to reflect any payments
or deliveries made by one party to the other under this Agreement (and retained by such other party)
during the period from the relevant Barly Termination Date to the date for payment determined under

Section 6{d)(i1).

(iv) Pre-Estimare. The parties agree that if Market Quotation applies an smount recoverable under
this Section 6{e} is a reasonable pre-estimate of loss and not a penalty. Such amount is payable for the
loss of bargain and the loss af protection against future risks and except as otherwise provided in this
Agreement neither party will be entitled to recover any additional damages as a consequence of such

fosses,

7, Transfer

Subject to Section 6(b)(ii), neither this Agresment nor any interest or obligation in or under ﬁ}is Agreemen! may
be tiapsferred (Whether by way of security or otherwise) by either party without the prior written consent of the

other party, except that:-

- {2) - -- aparty may make such a fransfer of this Agresment pursnani to g consolidation or amalgamation with,

or mesger with or into, or transfer of al} or substantially all its asseis to, another entity {but without prejudice fo
any other right or remedy under this Agreement); ang

®) a party may make such a transfer of all or any part of its interest in any amount payable to it from a
Defaulting Party under Section 6(¢).

> 8. Contractua] Currency - o

=

(a) Payment in the Contractual Currency, Each payment under this Agreement wiil be made in the
relevant currency specified in this Agreement for that payment (the “Contractual Cuirency”). To the extent
permitted by applicable faw, any obligation to make payments under this Agreement in the Caniractua]
Currency will not be discharged or satisfied by any tender in any currency other than the Contraciual Currency,
except 1o the extent such tender results in the actual receipt by the party to which payment is owed, actingin a
reasonable manner and in good faith in converting the currency so tendered into the Contractual Currency, of
the full amount in the Contractual Currency of all amounts payable in respect of this Agreement; If for any
reason the amount in the Contractual Currency so received falls short of the amount in the Contractual Currency
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payable in respect of this Agreement, the party required to make the payment will, to the extent permnitied by
applicable lav, immediately pay such additional amount in the Contragival Currency as may be necsssary fo
compensate for the shortfal). If for any reason the amount in the Contractual Currency soreceived excseds the
amount in the Contractual Currency payable in respect of this Agreement, the party receiving the payment will

refund prompily the amount of such excess.

(b) Judgments, Toihe extent permitied by applicable law, if any judgment or order expressed in & currency
other than the Contraciue] Currency Is rendered (i) for the payment of any amoun! owing in respect of this
Agreement, (if) for the payment of any amount relating fo any early termination in respect of this Agreement or
(i11) in respect of a judgment or order of another court for the paymeni of any amount described in (i) or (i)
above, the party seeking recovery, sfier recovery in full of the aggregate amount fo which such party is entitled
pursuant o the judgment or order, will be entitled to receive immediately from the other party the amount ofany
shortfall of the Contractual Currency received by such party as a consequence of sums peid in such other
currency and will refund promptly to the other party any excess of the Contractual Curtency received by such
party as a consequence of sums paid in such other currency if such shortfall or such excess arises or results fiom
any varigtion between the rate of exchange at which the Contractual Curency is tonverfed inio fhe currency of
the judgment or order for the purposes of such judgment or order and the rate of exchange at which such party is
able, acting in a reasonable manner and in good faith in converting the currency veceived into the Contractual
Currency, to purchase the Contractual Currengy with the emount of the curency of the judgment or order
actually 1eceived by such party. The term “rate of exchange” includes, without limitation, any premiums and
costs of exchange payable in commection with the purchase of or conversion into the Contractual Currency.

(©) Separare Indemmnifies. To the extent permitted by applicable law, these indemnities constitute scparaie
and independent obligations from the other obligations in this Agreement, will be enforcesble as separate and
independent causes of action, will apply notwithstanding any indulgence granted by the party to which any
payment is owed and will not be affected by judgment being obtained or clahn or proof being made for any

other sums payable in respect of this Agreement,

{d) Evidence of Loss. For the purpose of this Section 8, it will be sufficient for a parfy to demonstrate thai
it wonld have suffered a Joss had an actua) exchange or purchase been made.
9. Miscelianeous

(@) Entire Agreernent. This Agieement constitutes the entire agreement and understanding of the parlies
with respect 10 its subject matter and supersedes all oral communication and prior writings with respsct thereto,

®) Amendments. No amendment, modification or waiver in respect of this Agreement will be effective
unless in writing (including a writing evidenced by a facsimile transmission) and executed by each of the pariies
or confirmed by an exchange of telexes or elecironic messages on an electronic messaging system,

{c) Survival of Obligarions, Without prejudice io Sections 2{a)(iii) and 6(c)(i1), the obligations of the
parties under this Agreemeznt will survive the termination of sny Transaction.

{4 Remedies Cumnulafive, Bxcept as provided in this Agreement, the rights, powes, remedies and
privileges provided in this Agreement are cumulative and not exclusive of any rights, powers, remedies and

privileges provided by law,
1] Counterparts and Confirmations,

(D This Agreement (and sach amendment, modification and wajver inrespect of it) may be executed

¢ transmiss:on), each of which will be deemedan

and delivered in counterparts (including by facsimit fwhich ¢

original __-»~__ ______

(i) The parties intend that they are legally bound by the terms of each Transaction from the moment
they agree to those terms (whether orally or otherwise). A Confirmation shall be entered into as soon as
practicable and may be executed and delivered in counterparts {including by facsimile transmission} or
be created by an exchange of telexes or by an exchange of electronic messages on an electronic
messaging system, which in each case will be sufficient for all purposes fo evidence a binding
supplement to this Agreement, The parties will specify therein or through another effective means that
any such counterpart, telex or electronic message constitutes a Confirmation,

11 ISDA ® 1992




el

== () No Waiver of Rights. A failure or delay In exercising any right, power a1 privilege in respect of this

Agreement will not be presnmed to operate as a waiver, and a single or pertial exercise of any right, power or
privilege will not be presumed to preclude eny subsequent or further exercise, of that right, power or privilege

or the exercise of any other right, power or piivilege.

S~

@ Headings. The headings used in tais Agreement are for convenience of reference only and are not
to affect the construction of or to be taken into consideration in interpreting this Agreement.

10. Offices; Multibranch Pariles

(a) If Section 10(=) is specified in the Schedule as applying, each party that enters into a Transaction
through an Office other than its head or home office represents to the other party that, notwithstanding the place
of booking office or jurisdiction of incorporation or organisation of such party, the obligations of such party are
the seme as if it had entered into the Transaction through its head or home office, This representation will be
deemed to be repeated by such party on each date on which & Transaction is entered into.

t) Neither party may change the Office through which it makes and recelves paymens or deliveries for the
purpose of a Transaction without the prior written consent of the other party.

{c) Ifa party is specified as a Muitibranch Party in the Schedule, such Muliibianch Party may make and
receive payments or deliveries under any Transaction through any Office listed in the Schedule, and the Qfﬂcc
through which it makes and receives payments or deliveries with respect fo a Transaction will be specified in the

relevant Conflimation.

iL Expenses

A Defaulting Party will, on demand, indemnify and hold harmless the other party for and against af] reasonable
out-of-pockel expenses, including legal fees and Siamp Tax, incurred by such other party by resson of the
enforcement and protection of its rights under this Agreement or any Credit Support Document o which the
Defaulting Party is a party or by reason of the early termination of any Transaction, including, but not limited to,

costs of collection.

12, Notices

(a) Efjectiveness, Any notice or other communication in respect of this Agreement may be given in any
manner set forth below (except that a notice or other communication under Section 5 03 6 may not be given by
facsimile transmission or electronic messaging system) to the address or number or in accordance }mh the
electronic messaging sysiem details provided (see the Schedule) and will be deemed effective as indicated.-

(i) ifin writing and delivered in person or by courier, on the date it is delivered;

(i) ifsent by telex, on the date the recipient’s answerback is received;

(31)) if sent by facsimile transmission, on the date that transmission is recei\{cd by 2 responsible
employes of the recipient in legible form (it being agreed that the burden of proving receipt will be on

the sender and will not be met by a transmiission report generated by the sender’s facsimile machine);

(iv) if sent-by-gertified or registered mail (airmei, if overseas) or the equivalent {return receipt
requested), on the date that mail is delivered or its delivery is attempted; or

_(v) _ifisent byelectronic messaging systom, on ihe dutcthatelecironic message isyeceived,

1]
-
(e}
ot
jot}
b

unless the date of that delivery (or attempted delivery) or that receipt, as applicable, is not 2 Local Business Day
or that communication s delivered {or attempted) or received, as applicable, afier the close of business on a
Loczl-Business Day, in which case that communication shafl be deemed given and effective.sn the first

following day that is a Local Business Day.

) Chrange of Addresses. Either party may by notice to the other change the address, telox or facsimile
number or electronic messaging system details at which notices or other communications are to be given o it,
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13. Goveraing Law and Jurisdicfon
(a) Governing Law. This Agreement will be governed by and construed in accordance with the law
specified in the Schedule. g

) Jurisdiction. With respect fo an
{(*Proceedings™), each party irrevocably:-

(i submits fo the jurisdiction of the English courts, it this Agreement is expressed 10 be governed by
English law, or to the non-exclusive jurisdiction of the courts of the State of New York and the Umi;d
States District Court located in the Borough of hManhatian in New York Ciry, if this Agreement is
expressed fo be govemned by the laws of the State of New York; and

v suit, action or proceedings relating 1o this Agreement

(ify waives any objection which it may have at any time fo the laying of venue of any Proceedings
brought in any such vourf, walves any claim that such Proceedings have been brought in an
inconvenient forum and further waives the right to object, with respect to such Proceedings, that such
cour! does nof have any jurisdiction over such party.

Nothing in this Agieement precludes either party from bringing Proceedings in any other jurisdiction (outside, if
this Agreement is expressed to be governed by English law, the Contracting States, as defined in Section 1{(3) of
the Civil Jurisdiction and Judgments Act 1982 or any modification, extension or re-enactment thereof for the
time being in force) nor will the bringing of Proceedings in any one or more jurisdictions preclude the bringing

of Proceedings in any other jurisdiction

{c) Service of Process. Bach party irrevocably appoints the Process Agent {if any) specified opposite its
name in the Schedule to receive, for it and on its behalf, service of process in any Proceedings. If for any reason
any party’s Process Agent is unable 1o act as such, such party will promptly notify the other party and within 30
days appoint g substitute process agent acceptable to the other party, The parties fiTevocably consent to service
of process given in the manmer provided for notices in Section 12, Nothing in this Agreement will affect the
right of either party fo serve process in any other manner permitted by law.

(d) Walver of Irminuenities. Bach party irrevocably walves, to the fullest extent permitied by applicable iaw,
with respect to itself and its revenues and assets (irrespective of their use or intended use), all immunity on the
grounds of soyereignty or other similar grounds from (1) suit, (1) jurisdiction of any court, (jii) relief by way of
injunction, order for specific performance or for recovery of property, (iv) attachment of its assets (whether
before or after judgment) and (v) execution or enforcement of anty judgment to which it orits revenues or assels
might otherwise be entitled in any Proceedings in the courts of any jurisdiction and irrevocably agrees, to the
extent permitted by applicable faw, that it will not claim any such immunity in any Procesdings.

14, Definitions

Asused in this Agreement:-

“Additional Termingtion Event” has the meaning specified in Section 5(b).

“Affected Puriy” has the meaning specified in Section S(b).

“Alfected Transactions” means “(a) swith respect to any Termination Bvent consisling pf an Illegality, Tax Event
or Tax Event Upon Merger, all Transactions affected by the occurence of such Termination Event and (b) with

respect to any other Termination Event, all Transactions.

S

“Affilinte” means, subject to the Schedule, in relation to any person, any entity controlled, directly or indirectly,

by the person, any entity that controls, directly or indirectly, the person or any entity directly or indirectly under
common contiol with the person. For this purpose, “control” of any entity or person means ownership of a

majority of the voting power of the entity or person.

“Applicable Rate” mesns:-

i3 ISDA ® 1992
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2) inrespect of obligations payable or deliverable {or which wyould have been but for Seciion 2(a)(ii)) by
a Defavlting Party, the Default Rate- .

) in respect of an obligation to pay an emount under Section 6(c) of either party from and afler the date
(determined in accordance with Section 6(d)(if)) on which that amount is payable, the Default Rate;

(¢) inrezpect of all other obligations payable or deliveiable {or which would have been but for Section
2(a)(iii)} by a Non-defauliing Party, the Non-default Rale; and

{d) in all other ceses, the Termination Rate.
“Byrdened Party” has the meaning specified in Section 5(b).

“Change in Tax Law” means the enactment, promulgation, execution or ratification of, or any change in or
amendment to, any law (or in the application or official interpretation of any law) that occurs on or after the date

on which the relevant Transaction 1s entered inio.
“consenr” inchudes a consent, approval, action, authorisation, exemption, notice, filing, registration or exchange

conirol consent.
“Credit Event Upoi Merger” has the meaning specified in Section 5(b).

“Credit Support Document™ means any agieement or instrument that is specified as such in this Agreement.

*Credit Supporr Provider” has the meaning specified in the Schedule,

“Defauit Raie” means a rate per annum equal to the cost (without proof o evidence of any actual cost) to the
relevant payee (as ceriified by it) if il were fo fund or of funding the relevant amount plus 1% per annum,

"Defauliing Party” has the meaning specified in Section 6(a).

“Early Terminatlon Dose” means the date determined in accordance with Section 6(a) or 6(b)(iv).
“Bvent of Defaulr” has the meaning specified in Section 5(a) and, if applicable, in the Schedule,

"Hlegality” hes the meaning specified in Section 5(b).

“Indernnifinble Tax” means any Tax other than a Tax that would not be imposed in respect of 2 payment under
this Agreement but for & present or forme; connection between the jurisdiction of the government or {axation
authority imposing such Tax and the recipient of such payment or a person relared fo such recipient {including,
without limitation, a connection a1 ising from such recipient o1 related person being or having been a citizen or
resident of such jurisdiction, or being or having been organised, present or engaged in a trade or business in
such jurisdiction, or having or having had a permanent establishment or fixed place of business in such
jurisdiction, but excluding a connection arising solely from such recipient or related person having executec},
delivered, performed its obligations or received a payment under, or enforeed, this Agreement or a Credit

Support Document),

“lqiw” mcludes any treaty, law, rule or regulation (as modified, i the case of tax matters, by the pra?tice ofany
relevant governmental revenue suthority) and “lawful”’ and “anlawful® will be construed accordingly.

“Local Business Day” maeans, subject to the Schedule, a day on which commercial banks are open forbusiness
(including deslings-in-foreizn exchange and forsign cuiency deposits) (a) in relationro any obligatiof Tmder

Section 2(a)(i), in the place(s) specified in the relevant Confirmation or, if noj so specified, as otherwise agreed
by the parties in writing or determined pursuant to provisions contained, or incorporated by ‘reference, in this
Agreement, (b) in relation to any other payment, in the place where the relevant account is located and, if
different, in the principal financial centre, if anty, of the currsncy of sych payment, (¢) in relation to any notice
or other communication, including notice contemplated under Section 5(a)(3), in the eity specified in the address
for notice provided by the recipient and, in the case of a notice contemplated by Section 2(b), in the place where
the relevant new account js to be located and (d) in relation to Section 5(a)(v)(2), in the relevant locations for

performance with respect o such Specified Transaction.
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“Loss” means, with respect {0 this Agreement or one ormore Terminated Transacti ons, as the case may be, and
a party, the Termination Currency Equivalent of an amount that party reasonably determines in good faith to be
its tofal losses and costs (or gain, in which case expressed as a negative mumber) in connection with this
Agreement or that Tenminated Transaction or group of Teninated Transactions, as the case may be, including
any joss of bargain, cost of funding or, at the election of such party but without duplication, Joss or costincurred
as & result of its termineting, liquidating, obtaining or reestablishing any hedge or related trading position (or
any gain vesulting from any of them). Loss includes losses and costs {or gains) in respect of any payment or
delivery required to have been made (assuming satisfaction of each applicable condition precedent) on or before
the relevan Early Tenninafion Date and not made, except, so as (o svoid duplication, if Section 6(e)(i)(1) or (3)
or 6(e){(i)(2)(A) applies, Loss does nol include a party’s Jegal fees and out-of-pocket expenses referred o under
Section 11, A party will determine its Loss as of the relevant Early Termination Date, or, if that is not
reasonably practicable, as of the earliest date thereafter as is reasonably practicable. A party may (but neeq not)
determine its Loss by reference to quotations of relevant rates or prices from one or more leading dealess in the

relevant markets.

“Market Quolation” means, with respect fo one or more Terminated Transactions and & party gqakmg Fhe

defermination, an amount determined on the basis of quotations from Reference Market-makers, Each quolation

will be for an amount, if any, that would be paid to such parly {expressed as a negative number) or by such party

{expressed as & posiliyve nuinber) in consideration of an agreement between such party (taking into account any

existing Credit Support Document with respect to the obligations of such perty) and the quoting Reference
Market-maker to enter into a {ransaction (the “Replacement Transaction”) that would have the effect of

preserving for such party the economic equivalent of any payment or delivery (whether the underlying

obligation was absolute or contingent and assuming the satisfaction of each applicable condition preced em‘) by

the parties under Section 2(a)(i) in respect of such Terminated Transaction or group of Terminated Transaciions

that would, but for the ocourrence of the relevant Barly Termination Date, have been required after that date. For
this purpose, Unpaid Amounts in respect of the Terminated Transaction or group of Terminated Transaciions

are to be excluded but, without limitation, any payment or delivery that would, but for the relevant Early

Termination Date, have been required (assuming satisfaction of each applicable condition precedent) afier that
Early Termination Date is t0 be included. The Replacement Transaction would be subject to such
documentation as such party and the Reference Market-maker may, in good faith, agree. The party making the
determination (or its agent) will request each Reference Market-maker o provide its quotation o the extent
reasonably practicable as of the same day and time (without regard to different fime zones) on or &s s007 as
reasonably practicable after the relevant Early Termination Dafe. The day and time as of which those quotations
aie 1o be obtained will be selected in good faith by the party obliged to make a defermination under Section 6(¢),
and, if each party is so obliged, afler consultation with the other. If more than three quotations are provided, the
Market Quotation will be the arithmstic mean of the quotations, without regaid to the quotations having the
highest and Jowest values. If exactly three such guotations are provided, the Markei Quotation will be the
quotation remaining after disregarding the highest and lowest quotations, For this purpose, if more than one
quotation has the same highest value or lowest value, then one of such guotations shall be disregarded, If fewer
than threc quotations are provided, it will be deemed that the Market Quotation in respect of such T erminated
Transaction or group of Terminated Transachons cannot be determined.

"Non-defaull Rate” means a rate per anourn, equal to the cost {svithout proof or evidence of any actual cost) o
the Non-defaulting Party (as certified by it) if it were to fund the relevant amount.

“Non defauiting Party” has the meaning specified in Section 6(a).

“Qffice” means a branch or office of a party, which may be such party’s head or home office,

“Potentinl Event of Defanlt” means any event which, with the éi}@g of nofice or the lapse of fime orboth, .. . —

- T =—would constimuican Event 0f DETAUT,

“Reference Market-makers” means four Jeading dealers in the relevant market seleted by the party
determining & Market Quotation in good fzith (8) from among dealers of the highest credit standing which
satisfy all the criteria that such party appiies generally at the time in deciding whether to offer or to make an
extension of credit and (b) to the extent practicable, from smong such dealers having an office in the same city.

“Relevant Jurisdiction” meens, with respect to & party, the jurisdictions (a) in which the party is incorporated,
organised, managed and controlled or considered fo have its seat, (b) where an Office through which the party is
IS ISDA ® 1992




acting for purposes of this Agreement is Iocated, {¢) in which the party execuies this Agresment and (d) in
relation to any payment, from or through which such payment is made,

“Scheduled Payment Date” means a date on which a payment or delivery is o be made under Section 2{a)(i)
with respect 10 a Transaction. -

"Ser-gff” means set-off, offset, combinaiion of accounts, right of retention or withholding or si.mi}ar right or
requirsment to which the payer of an amount under Section 6 is entiticd or subject (whether arising under this
Agreement, another contract, applicable law or otherwise) that is exercised by, or iImposed on, such payer.

“Setrlement Amownt” means, with respect 1o a party and any Early Tennination Date, the sum of'-

{a) the Termination Currency Equivalent of the Market Quotations (shether positive or negative) for each
Terminated Transaction or group of Terminated Transactions for which & Market Quotation is determined; and

1er positive or negative and without reference to any Unpaid Amounts) for each

oup of Terminated Transactions for which a Market Quoation cannot be
making the determination) produce a

{b)  such party’s Loss (whetl
Terminated Transaction or g
determined or would not (in the reasonable belief of the party

commercially reasonable result,
“Specified Entfity” has the meanings specified in the Schedule.

“Specified Indebtedness” means, sub ject fo the Schedule, any obligation (whether present or future, contingent
or othenwise, as principal or surefy or othenwise) in respect of borrowed money,

“Specificd Transaction” means, subject to the Schedule, () any transaction (including an agreement with

respect thereto) now existing or hereafter entered into between one party to this Agreement {or any Credit

Support Provider of such party or any applicable Specified Entity of swuch party) aqd the ot}jzer party to this
Agreement (or any Credit Support Provider of such other party or any applicable Specified Entity of such other
party) which is a rate swap transaction, basis swap, forward rate fransaction, commodity swap, ‘commodity
option, equify or equity index swap, equity or equity index option, bond option, interest rate option, foreign
exchange transaction, cap transaction, floor transaction, collar trensaction, currency swap fransaction,
Cross-currency raie swap tremsaction, currency option or any other similar transaction (including any option with
respect fo any of these transactions), {b) any combination of these transactions and {c) any other fransaction
identified as a Specified Transaction in this Agreement or the relevant confirmation,

“Starnp Tax” means any stamp, registration, documentation or similar tax.

“Tax” means any present or future tax, levy, impost, duty, charge, assessment or fee of any natu'r’e (jnchld ing
interest, penalties and additions thereto) that is imposed by any government or other faxing authority in respect

of apy payment under this Agreement other than s stamp, registration, documentation or similar tax.

“Tax Event” has the meaning specified in Section 5.
“Tax Event Upon Merger” has the meaning specified in Section 5(b).

“Terminated Transactions” means with respect to any Barly Termination Date (2) if J'esulting‘ ﬁ'om 8
Termination Event, all Affected Transactions and (b) if resulling from en Bvent of Default, all Transactions (in

either case) in effect immediately before the effectiveness ofthe notice aesignating that Early Terminatjon Date
(or, if “Automatic Early Termination” epplies, immediately before that Early Termination Date).

"Termination Currency” has the meaning specified in the Schedule.

“Termination Currency Equivalent” means, in respect of any amount denominated in the Termination
Currency; such Termination Currency amount and, in respect of any amount denominated in & surrency other
than the Termination Currency (the “Other Currency”), the amount in the Termination Currency determined by
the party making the relevant determination as being required to purchase such amount of such Other Currency

as et the relevant Early Termination Date, or, if the relevant Market Quotation or Loss (as the case may be), is

determined as of a later date, that later date, with the Termination Currency at the rate equal to the spot

exchange rate of the foreign exchange agent (selected as provided below) for the purchase of such Other
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Currency with the Termination Cuirency at or about 11:00 a.m. (in the city in which such foreign exchange
agent is located) on such date as would be customary for the determination of such a rate for the puichase of
such Other Currency for value on the relevant Early Termination Date or that later date, The foreign exchange
agent will, if only one party is obliged to make a determination under Section 6(e), be selecied in good faith by

that parfy and otherwise will be agreed by the parties,

“Termination Event” means en Hlegality, . Tax Event or a Tax Bvent Upon l4erger or, if specified to be
applicable, a Credif Evens Upon Merger or an Additional Termination Event,

“Termination Rale” means a rate per arnum equal o the arithmetic mean of the cost (without prooT or evidence
of any actual cost) 1o each party (as certified by such party) if it were fo fund or of funding such amounts.

“Unpaid Amounts” owing to eny party means with respect to an Early Termination Date, the aggregate of (2) in

respect of all Terminated Transactions, the amounts that became payable (or that would have become payable

3 * Ayt e T otn oo
prior to sach Barly Termination Date and

but for Section 2(p)(ii)) to such party under Sectioy 2(2)i} on or g
which remain unpaid as at such Early Termination Dzte and (b) in respect of each Tetminated Transaction, for
tach obligation under Section 2(a)(i) which was {or would have been but for Sechion 2{a)(iil)) required to be
setiled by delivery to such party on o1 prior to such Early Termination Date and which has not been so settled as
at such Baily Termination Date, an amount equal to the fair market value of that which was {or would have
been) required to be delivered as of the originally scheduled date for delivery, in each case together with {io the
extent permitted under applicable law) interest, in the currency of such amounts, from {and including) the dale
such amounts or obligations were or wounld have been required to have been paid or perfonned 1o (but
excluding) such Early Termination Dale, af the Applicable Rate. Such amounts of mtesest will be calculated on
the basis of daily compounding and the actual number of days elapsed. The fair market value of any obligation
referred to in clause (b) above shall be reasonably determined by the party obliged to make the determination
under Section 6(e) or, if each party is so obliged, it shall be the aveiage of the Termination Currency
Equivalents of the fair market values reasonably determined by both pariies,

IN WITNESS WHEREOR the parties have executed this document on the respective dates specified below with
effect from the date specified on the first page of this document.

COMERICA BANK OCEAN 4660, LLC

%7% By: ///714) M

ame/ Janna Karcho

Title ember
0

By:
Name: Greg Yovan
Title:  Vice President
Date:  Jammary 25, 2008
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SCHEDULE to the 1992 Master Agiecment
(Multicurrency-Cross Border)
Dased as of January 25, 2008 o=

between COMERICA BANK and OCEAN 4660, LLC,
{("Party A”) ("Party B”)

Part I T
Termination Provisions

In this Agreement;

&

-~
1

o

(@

®

®

8
)

A PPantod Doty
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“Specified Lntify” means in relation to Party A - NOT APPLICABLE, and inrelationfo Party B
— Affiliates.

"o 01 Trancon s 23w : P RN R Fim S Qi T A Ll 70 A o .
SPECLICE STANSRCUCN wiil have the meaning spociiicd m Seolion 1% 01 Jus Agreement.

~pE el 225 =104

The “Cross Default” provisions of Section 5(&)(vi) will apply not to Party A and will apply fo
Party B.

“Specified Indebfedness” will have the meaning specified in Section 14 except that such term
shall not include obligations in respect of deposits received in the ordinary course of a party's

banking business.

“Threshold Amount” means:
with respect to Party A - not applicable.
with respect to Party B - an amount equal {0 .S, $10,000,

The “Credit Event Upon Merger” provisions of Section 5(b)(iv) will apply to Party A and to
Pariy B.

The “ Anfomatic Early Termination” provision of Section 6(a) will only apply fo Parfy A and
to Party B if the laws of e jurisdiction other than the laws of the United States applies to this
Master Agreement, the Credit Support Annex, or the collateral under the Credit Support Annex.

Payments on Barly Termination for the purpose of Section 6(e) of this Agreement - Secound
Method and Market Quotation wiil apply.

“Terminatien Currency” means United States Dollars.

Additiongl Termination Event means in zelation to Party A - NOT APPLICABLE, and in
relation to Party B — each of the following events; (i) Party A may, at its sole discretion,
terminate this Agreement or any Specified Transaction, by giving five (5) days prier swritien
notice to Party B which notice shall specify the Early Termination Date; or (1) if Party A deems
itself insecure, believing in good faith that the prospect of payment undes, or performance of, this
Agreement or any Specified Transaction is materially impaired or Party A fears deterioration,
removal or waste of any of the collateral under any Credit Support Documents, then Parly A
may, at its sole discrelion, provide written notice of termination of this Agreement or any
Specified Transaction to Party B which notice shall specify the Early Termination Date, In case

of any Additional Termination Event under this Section 1(h), each party will be considered an

e e X

12/04 AnnArbor_86430 1




®

&)

Section S{b)(iv) is hereby delsted in its entirety and 1eplaced by the following.

“Cedit Event Upon Merger: If “Credit Event Upon Merger” is specified in the Schedule as —
applying to the party, such party {*X”), any Credit Support Provider of X or any apphcable
Specified Entity of X consolidates or amalgamates with, or merges with or into, or all or
substantially all its assets and/or voting stock is fransferied to or comes under the practical,
beneficial, or effective control of, another entity, or reorganizes, incorporates, reincorporates, or
reconstifutes info or as, another entity and such vction does not constifute an event described in
Section S(a){viii) but the creditworthmess of the resuliing, surviving o trapsferee entity is
materially weaker than that of X, such Credit Supnort Provider or such Specified Entity, as the
case may be, immediately prior to such action (and, in such event, X or resulting entity, or ifs
successor or transieres, as appropriate, will be the Affected Party) {for purposes hereof, if
Moody's Investors Service, Inc, (“Moody's™) or Standard and Poors Corporation (“S&P”)
maifains a long ferm unsubordinated debl rating of the party, materially weaker means below

Baa? by Moody's and BBB by S&P);” or

oy 3
after tha word Yama :

Section S(a)(vID)(1) is hereby amended by inserting afRer the word pama
words: , transfer, reorganization, incorporation, reincorporation, reconstitut

Section 5(a)(viil) is hereby amended by deleting and replacing, in its entirety, the intioductory
paragraph by the following:

*The party or any Credit Support Provider of such party consohdates or amalgamates with, or
merges into, or all or substartially al) Its assets and/or voting stock is transferred fo or comes
under the practical, beneficial, or effective control of, another entity, o1 recrganizes,
incorporates, reincorporstes, or reconstifutes jnio or as, another enfity and, at the tims of such
consolidation, amalgamation, merger, iransfer, reorganization, incorporation, reincorporation, or

reconstitution:”

Part2
Tax Representations

Payer Tax Represeniations. For the purposs of Section 3(e), each party, for itself represents
that it is not 1equired by any applicable law, as modified by the practice of any relevant
governmental revenue authority, of any Relevant Junisdiction to make any deduction or
withholding for or on account of any Tax fiom any payment (other than interest under Section
2(e) or 6(d)) to be made by it to the other party under this Agreement,

In making this representation, each Party is relying o
{1 the accuracy of any representation made by the other party pursuant to Section 3(f);

(i the satisfaction of the agreement of the othe) party contained in Section 4{a)(i) or
Section 4(a)(ii) and the accuracy and effectiveness of any document provided by the
other party pursuant to Section 4(a)(I) or Section 4(a)(iil); and

(i) the satisfaction of the agreement of the other party contained in Section 4(d),

provided that it shall not be a breach of this representation where reliance is placed on clause (if)
and fhe other parly does not deliver & form or document under Section 4{(a)(iii) by reason of

Pﬁi@_lpﬁjlldif;e‘to its lﬁgalﬁo;comme_rgégl pOSiﬂOﬂ.

(b)

©

Payee Tax Representations. For the purpose of Section 3(f), Party A represents that it is &
banking association organized under the law of the State of Texas.

Payee Tax Representations: For the purpose of Section 3(f), Party B represents that it is a
limited liability company organized under the law of the State of Michigan.
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i * Part3

Agreement fo Deliver Documents

For the purpose of Section 4(a)

(a)

b

®)

) Other documents to be delivered are:

Party
required
1o deliver
document

Party A
and Party B

Party A
and Party B

Form/Document/Certificate

Evidence reasonably satisfaclory in form and
substance to the other parly as to the names,
trus signatures, and suthority of its officers
and officials signing this Agreement or any
Confirmation

A copy of the annual report for such party
containing audited or certified financial
statements Tor the most recently ended
financial year prepaced and audited or
certified m accordance with accounting
principles, standards (if applicable) and
practices generally accepied and consistently
applied in accordance with the laws of such
party’s jurisdiction of incorporation or
organization together with the related
auditor's or accountants' reports and
approvals (as the case may be)

Part 4
Miscellaneous

_ Tax forme, documents or certificates to be delivered are: None

Date by which
to be delivered

Upon execution
of this
Agreement and,
if requesied,
upon execuntion
ofany
Confirmation

Assoonas
publicly
available

Addresses for Notices, For the purposs of Section 12(a) of this Agreement:

Address for notices or communications to Party A:

Covered

by
Section
3(d}

Yes

Yes

Address: Comerica Bank, Oakiec Office Center
3551 Hamlin Road, MC 7272
Auburn Hills, Michigan 48326
Aftention: Global Capital Market Operations
Facsimile No.  248/371-6797 Telephone No: 248/371-6796

Address for notices or communications to Party B:

12/04
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Address: 30800 Woodward Bloomfield Hills, MI 48301

Authorized

Signer: Hanna Karcho

Phone # 248.645.5400

Fax#: 248.645.5015
Email: hkarcho@yahoo.com

Offices, The provisions of Sestion 10(=) will apply to this Agreement

Multibranch Party, For the purpose of Section 10(c) of this Agreement:

Party A is not a Multibranch Party.

by

is not a Multibranch Party

jar]

%
to
7

Calculation Agent. The Caleulation Agent is Party A.

Credit Support Document: Credit Support Document is not applicable in relation to Party A,
Credit Support Document is applicable in relation to Party B and shall mean Letter Agreement
dated January 3, 2008, Security Agreement (All Assels) dated January 3, 2008, Continuing
Collateral Mortgage dated January 3, 2008, Guaranty by Henna Kaicho-Polselli, Guaranty by
Remo Polselli. Additionally, Credit Support Documents includes each agreeraent and
instrument, now or hereafter existing, of any kind or nature which secures, guaraniees or
otherwise provides direct or indirect assurance of payment or performance of any existing o
future obligation of Party B under this Agreement, made by or on behalf of eny person or entity
(including, without limiting the generality of the foregoing, any credit or loan agreement, note,
reimbursement agreement, security agreement, mortgage, pledge agreement, assignment of rents
or any other agreement or instrument granting any lien, security interest, assignment, ch arge or
encumbrance to secure any such obligation, any guaranty, suretyship, letter of credit or
subordination agreement relating to any such obligation and any other financial support
agreement relating to Party B or any Credit Support Provider) in favor of Party A or any of its

Affiliates,

Securlty: Party B agrees that the security interests in collateral granted to Party A under the
foregoing Credit Support Documents shall secure the obligations of Party B to Party A under this
Agreement, To further secure the obli gations of Party B under this Agreement, Party A may at
any time without prior notice or demand set off against any credit balance or deposil account
maintained with Party A by Party B or any of its Affiliates, all or any part of the Pasty B's
obligations hereunder. Party B hereby grants to Party A a security Interest in and lien on any such
deposit accounts, credit balancs or other money.

Credit Support Provider: Credit Support Provider is not applicable in relation to Parfy A.
Credit Support Provider js applicable in relation to Party B and means Hanna Karcho-Polselli,
Remo Polselli and any other person or entily (other than Party B) that now or hereafler secures,
guarantees or otherwise provides direct or indirect assurance of payment or performance of any
existing or future obligation of Party B under this Agreem

ent or any Credif Support Document,

(&

&)

®

Governing Lavw, This Agreement will be governed by and construed in accordance with the
Iaws of the State of Michigan (without reference to choice of law docirine),

Netting of Payments, Subparagraph (ii) of Secticn 2(c) of this Agreement will not apply from
the date of this Agreement,

“Affiliate” \will have the meaning specified in Section 14 of this Agreement,

12/04 AnnArbor_86430_1
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Part5s
Gther Provislons

{(a) ISDA Definitions. The 2000 ISDA Definitions {the “2000 Defmitions”), as published by the
International Swaps and Derivalives Association, Inc, (“ISDA”), and the 1998 FX and Currency
Option Definitions (the “FX Definitions” and together with the 2000 Definitions, the
“Definitions™), as published by ISDA, Emerging Markets Traders Association and The Foreign
Exchange Committee, sach as hereinafler amended, are incorporated by reference info this
Agreement as if fully sei forth herein; provided, however, unless otherwise agreed in writing by
the parties, the FX Definitions shall apply only with respect to FX Transactions and Currency
Option Transactions.

congisiency hetursen

(b) Inconsistency. Unless expressly provided otherwise, in the event ofany incensistency between
any of the documents listed below, the document listed first will prevail: (i) the Confirmation;
{i1) the Schedule; (iii) the printed form of ISDA Master Agreement; and (iv) the Definitions
(including: (1) the FX Definitions, as applicable, and (2) the 2000 Definitions). :

{c) Representations. The following is added as a new Section 3()(vi):

“(vi) Independence. For any Relevant Agreement (defined below): (3) it acts as principal and

not as agent, {ii) it acknowledges that the other party acts only ai ann’s length and is not ifs

agent, broker, advisor or fiduciary in any respect, and any agency, brokerage, advisory or

fiduciary services that the other party {or any ofits affiliates) may otherwise provide to the party
{or to any ofits affiliates) excludes the Relevant Agreement, (iii) it is relying solely upon iis own

evaluation of the Relevant Agreement {including the present and future resalis, consequences,

risks, and benefits thereof, whether financial, accounting, tax, legal or otherwise) and upon
advice from its own professional advisors, (iv) it understands the Relevant Agreement and those
risks, has determined they are appropriate for it, and willingly assumes those risks, and (v) it has
not relied and will not be relying upon any evaluation or gdvice (including any recommendation,
opinion, or representation) from the other party, its affiliates or the representatives or advisors of
the other party or ifs affiliates (except representations expressly made in the Relevant Agreement
or an opinion of counsel required thereunder),

“Relevant Agreement” means this Agreement, each Transaction, each Confirmation, any Credif
Support Document, and any agreement {including any amendment, modification, transfer or sarly
termination) between the parties relating thereto or te any Transaction,”

) Additional Agreements, Each of Party A snd Party B, if applicable, hereby furtber covenants
and agrees that at ]l times during the term of this Agreement it will continuously include and
mainiain as part of the official written books and records his Agreement, this Schedule and all
other exhibits, supplements, and attachments hereto and documents incorporated by reference
herein, all Confirmations and evidence of all necessary approvals. In addition to any other
remedies which the other party may have under this Agreement or otherwise, if it breaches or
defaults on any of its obligations sei forth in this subparagraph (d), the other party shall be
entitled 1o apply to any court of competent jurisdiction for en order requiring specific
performance of such obligations, and the defaulting party shall not contest a0y § sach spplication

_ and.shall.comply with-any-such-order—————— — -

12104 Annsrbor_86430_1
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Set-off. Any Amount (the “Early Termination Amount”) payable fo one party (the P@yee) by the

other party (the Payer) under Section 6(¢), in circumstances where there is a Defalting Party or

ons Affecied Parly in the case where & Termination Event under Section 5(b){iv} bas occurred,

will, at the option of the party ("X) other than the Defaulting Party or the Affected Party (and

without prior notice to the Defeulting Party or the Affected Parly), be reduced by its set-off
against any amount(s) (the “Other Agreement Amount”) payable (whether at such time or in the

foture or upon the occurrence of a contingency) by the Payee to the Payer {irrespective of the

currency, place of payment or beoking office of the obligation) under any other agreement(s)

between the Payee and the Payer or instrumeni(s) or undertaking(s) issued or excouted by one
party fo, or in favor of] the other party (and the Other Agreement Amount will be discharged

promptly and in all respects to the exfent if is so set-off). X will give notice to the other parfy of
any set-off effected under this paragraph. For this purpose, either the Barly Termination Amount

or the Other Agreement Amount {or the relevant portion of such amounts) may be converted by
X into the currency in which the other is denominated at the rate of exchange at which such party
would be able, acting in a reasonable manner and in good faith, to purchase the relevant amount
of such currency. Afan obligation is unasceriained, X may in good faith estimate that obligation
and sei-oif n respect of the esiimaie, subject fo the relevant party accounting to the other when
the obligation is ascertained. Nothing in this paragraph shall be effective to create a charge or
other security interest. This paragraph shall be withou! prejudice and in addition to any right of
sei-off, combination of accounts, lien or other right to which any party Is at any time otherwvise
entitled (whether by operation of law, contract or otherwise).

Local Business Day. Instead of the meaning specified in Section 14, “Local Bysiness Da)""
means a day on which Party A and commercial banks are open for business in the City of Detroit,

Michigan.
Jurisdiction. Section 13(b)(¥) shall be deleted and replaced with the following:

“(1) submits to the non-exclusive jurisdiction of the courts of the State of Michigan and fhe
United States District Court ocaied in the City of Defroit, Michigan; and”

Transfers. The parties agree that Parly A may fransfer its rights and obligations under this
Agreement, in whole or it part, 10 any other Affiliate of Party A, provided that such assignment
will not give rise to a Termination Event or an Event of Default with respect to either Party A or
such assignee of Party A. Each party further agrees thal Party A may share any information
concerning Party B with any Affiliate. Party B may nof transfer its rights and obligations under
this Agreement without the prior wriiten consent of Parly A.

Recorded Conversations, Each party may electronically record any and all telephone
conversations between itself and the other party in connection with this Agreement (including
any Transaction) and agrees that say such recordings may be submitted in evidence to any court
or in any proceeding for the purpose of establishing any matters pertinent thereto.

Condition Precedent to Payments to the Defaulting Party. All obligations on a non-
defaulting party (*X”) and any Affiliate of X under this Agreement, any Specified
Transaction with the other Party (“Y™), and any other matured or liquidated obligationto Y,
are subject {o the condition precedent that Y shall have performed al] of its obligations to X
and any Affiliate of X under this Agreement, any Specified Transaction with X, and all other
matured or liquidated obligations of Y, whether or not contingent and regardless of the
currency, place of payment, or booking office of the obligation,

12104 AnnArbor_88430_1



{9 PARTY A AND PARTY BACKNOWLEDGE THAT TEERIGHT TO TRIAL BY JURY
1S A CONSTITUTIONAL ONE, BUT THAT IT MAY BL WAIVED UNDER CERTAIN
CIRCUMSTANCES, FEACH PARTY, ARTER CONSULTING (OR HAVING HAD THE
OPPORTUNITY TO CONSULT) WITH COUNSEL OF THLIR CHOICE, KNOWINGLY
AND YOLUNTARILY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT
TO TRIAYL BY JURY IN THE EVENT OF LITIGATION REGARDING THE
PERFORNMANCE OR ENFORCERMENT OF, ORL IN ANY WAY RELATED TO, THIS
AGREEMENT, IF PARTY A AND PARTY B ARE PARTIES TO AN AGREEMENT
THAT CONTAINS A JUDICIAL REFERENCE PROVISION, THEN THE TERIMS OF
SUCH PROVISION ARE BEREBY INCORPORATED INTO AND MADE A PART OF
THISAGREEMENT AND IN THE EVENT THE JURY TRIAL WAIVER SET FORTH
ABOVEIS NOT ENFORCEABLE, THE PARTIES ELECT TO PROCEED UNDER THE
TERMS OF THE JUDICIAL REFERENCE PROVISION.

COMERICA BANK OCEAN 4660, LLC

By:
Name: Greg Yovan
Title:  Vice President
Date:  January 25, 2008

1204 AnnArbor_86430_1
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Confirmation
Date- January 25, 2008

To. . Ocean 4667, llc
. Afiention. Hanna Karcho -
Phone # 248.645.5400 )
Fayd:  248.645.5015

From- COMERICA BANK
Subjact. Swap Transachon (Ref. SW1558)

The purpose of this communicauon 1s to set forth the ferms and condions of the swap
transaction entered into on the Trade Daie referred 10 below (the “Swap Transachon®), between
COMERICA BANK ("Party A" and OCEAN 4650, LLC (*Parry B”). This communication
constitutes a "Confirmation” as referred to in the Swap Agreement specified below.

This confirmauon supplements, forms part of. and Is subject to, the Master Agreement,
dated January 25, 2008, between Party A and Pamy B (the "Swap Agreement”) All provisions
contained in, or incorporated by reference to such Swap Agreement shall govern this
Confirmation except as expressly modified below

Party A and Party B each represent that entering into the Swap Transaction is
authorized and does not violate any faws of its jurisdiction of organization or residence or the
terms of any agreement to which it is a party, and it has reached its own conclusions about Fhe
Swap Transacton, and any legal, regulatory, tax, accounting or ecenomic consequences arising
from the Swap Transaction, and has concluded that the Swap Transaction is suftable in light of
its own evaluation of the Swap Transaction and its own financial capabilities and sophistication.

This Confirmation incorporates the definitions and provisions contaipe;! in the ?DOO ISDA
Definitions (as published by the International Swaps and Derivatives Association, ln.c..) (The
"Definitions”). In the event of any inconsistency between those definitions and provisions and

this Confirmation, this Confirmation will govern.
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Tne terms of the parucular Swap Transacuon 1o which th's Confirmaton relates are as follows
Pary A CONERICA BANK

Pary B OCEAN 4660, LLC

Inmal Mouonal Amount $10,850,000 00 USD

See Schedule A — Dates will adjus: according to
the Modified Foliowing Business Day
Convention

Notional Schedule

January 25 2008

Effective Date February 1, 2008

February 1 2011 subject 10 adjustmen:
in accoroance with the Modmed Foliowing
Busiess Day convention, with respect 1o
a New York ana London Banking Day

Terminauvon Daie

FIXED AMOUNTS:

OCEAN <850 LLC

Fixed Rate Paver
[Pary B]

Monthly on the 1st oay of ach month,
commencing March 01, 2008, through and
including the Terminauon Date, subjent to
adjustment in accordance with the Mcdified
- Foliowing Business Day Convention

Fixed Rate Payer Payment Dates [or,
Penod £nd Dates, if Delayed Payment or
Early Payment apphes ]

Fixed Rate 3 4D%
Fixed Rate Day
Count Frachon o Actual / 360—— —— T T o

FLOATING AMOUNTS:

COMIERICA BANK

Floating Rate Payer
[Party A]

2



Floaung Rame Payer Payment Dates [or,
Penod End Dares, i Delayed Paymen:
or Early Paymen: applies]

Floatng Rate for mnhal
Penod

Floating Rate Option
Designated Maturty

Floatng Raie Day
Count Fracuon
Reset Dates
Business Davs

Caleulation Agent

Offices-

Paymeni instructions for Party A in:

Peyment instrucfions ror Party B in:

Monthly on the 1st day of each month,
tommencing March 01, 2008, through and
including the Termination Date, subject 10
adjustment in accordance with the Modified
Following Business Day Conventon

USD-LIBOR-BBA

One (1) mony

Actual / 350

The first day of each Floaung Rate Payer
Caleulanon Perod

New York and London

Comenca Bank

Pary Ais not a Mul pranch Party
Pary B is nor a Muln branch Pany

We will settle amounts to your acecount
852-40088-3 with Comenca Bank
We will setde amounis 10 your account

1852-40088-3 with Comernca Bank




Ouistanding

Notional
Amount
10,350,000 00

Monthly
Notional
Amortization

From and
lnciudmg

4

02/01/08 03/03/08
03/03/08 04/01/08 37,627 49 10,812,372 51
04/01/08 05/01/08 37,812.49 10,774,560 03
05/01/08 06/02/08 37,99840  10,736,561.63
06/02/08 07/01/08 38,18522 10,608,376 40
07/01/08 08/01/08 38,372.97 10,660,003 44
08/01/08 09/02/08 38,561.64 10,621,441 80
08/02/06 10/01/08 38,751.23 10,582,690 57
10/01/08 11/03/08 38,94176 10,543,748 81
11/03/08 12/01/08 38,13322  10.504,615 59
12/01/08 01/02/09 39,325 63 10,465,289 97
01/02/08 02/02/09 3951898 10,425,770 99
02/02/09 03/02/09 38,713.28  10,386,057.71
03/02/08 04/01/09 39,908 54 10,346.149 18
04/01/09 05/01/09 40,104 75 10,306,044 42
05/01/09 06/01/09 4030193  10.265,742 49
06/01/09 07/01/09 40,500 08 10,225,242 40
07/01/08 08/03/09 40,699.21  10,184,543.19
08/03/09 08/01/09 4089932  10,143,643.88
09/01/09 10/01/09 41,100 40 10,102,543 48
10/01/09 11/02/08 41,302 48  10,061.241 00
11/02/08 12/01/09 41,505.55 10,019,735 44
12/01/09 01/04/10 41,709.62  9,978,025.82
01/04/10 02/01/10 41,914.69  9.936,111.13
02/01/10 03/01/10 42,120 77 9,893,990.36
03/01/10 04/01/10 42,327.87  9,851,662.49
04/01/10 05/04/10 42,535.98  9,809,126.51
05/04/10 06/01/10 42,745.11 8,766,381 40
06/01/10 07/01/10 42,955.28 972342612
07/01/10 08/02/10 43,166.47  9,680,259.65
08/02/10 00/01/10 43,378.71 9,636,880.94
08/61/10 10/01/10 43,691.99 9,593 288.95
S O ok VA [ R KV s Y I P Ty =3,806.32—=—952548264 ~ — — -
o 11/01/10 12/01/10 44,021.70  9,505,460.94
12/01/10 01/04/11 44,238.14 946122281
01/04/11 02/01/11 44,455.84  9.416,767.17
* Dates will adjust according to the Modified Following Business Day Convertion.
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Please confirm that the foregoing correctly sets forth the ferms of bur agreement with TeSpEect 10
the Swap Transaction by s1gning in the space proviaed below and sending a copy of the
executed Confirmation by fax (248-371- -6601) ~ -

It has been a pleasure working with you on this fransacton and we look forward 10 working wirh

you agair in the furure
Conflrmed:

CONERICA BANK OCEAN £860, L1LC

% / /
fsz“? %{dﬁjj s /—/"/7/
7 4%’@/&/’/ /// /ﬂﬁ/&/

By
Name Greg Yovan W) alpe Hanna Karcho *
! / Tyle dember

Title  Vice Preg dent
Datc Janunary 25, 2008 —/735
/

/
L




(248)371
{248)371

Global Capiial Market Operations
Telephone
Facsimile

6748
6841

Emall FMOperauons_CAL@comcrfca com

To

Ocean 4650 Jic

ATTN
Phone No
Fax No

The following rate setfin

Ocean 4660, lic dated F

Ms Hanna Karcho
(248) 845 5400
{2438) 645 5015

g and paymsnt calculalions have b

Counterparty Reference %

Comenca Bant Recejves

Penco Stat 0170472011 Penod End
Rale Descnption Fired Rale
Current Rate 3 400000
Day Bas:s A3
Day Count. 28
Nobonal Amoup, 8416,757 17
Currency usp
Payment Amount 24,802 12
Comenca Bank Pays
Penog Slari. 01/0412011 Penocu End
Rale Descaption
TELERATE 1 MO LIBOR
Current Rate 0260630
Day Basis A3
Day Count 28
Nobonal Amount 9,418,767 17
Currency uso
Payment Amount. 1,908 89

PAYRIENT CONFIRWMATION

i a
AU S hEA
TR e

3651 hamiin Road, 2ns Floor
Auburn hills, Mi 45326

Sk s ex o M

Januany 31, 2011

€en made for deal number SW1558 between Comenca Ban} and
ebruary 1, 2008 and matunng on February 1, 2011

02/01/2011

0270172011

OnFebruary 1, 2011 Ocsan 4660, e shall pay Comnerica Bank 22,903 23 at

FLDDA 1811-054-335

f the abuve formanon s INCOrfECK, please conacl us




INSTR = 107608277

/ OR BY 22871 Pzges 787 - EDY
RECORDED 01/07/02 12 33 <1
TY COMMISSION

BROWARE COUNT
DOC STWP- $21475 0
INT TAX. 1 $23700 00

Record « return 1o - DEPUTY CLERK 1033
#12 25 Pezges

Marvin 8. Rosen
Ruden, McClosky, Smith, Schuster & Russell, PA.
222 Lakeview Avenue, Suite 800
West Palm Beach, FL 33401

C

]

PN RECCROEB RETERALTO-

DRAFTED BV

Larry R Shulmrsan

Bodman LIp deman LLP -
6™ Floor at Ford Field

6 Floor ar Ford Field :
1501 St. Antoine Street 1901 St. Antoine Streer
Detrom, Michigan 48226

Detroit, Michi 22
Cngan 48226 Attention Banking Paralegals

(313) 259-7777
1 (3132597777

ConTINUmNG COLLATERATL MORTGAGE
(THIS IS A FUTURE ADYANCE MORTGAGE)

Z\fofwzf}zsz‘afzding the princivel amount of the Indebtedness (as kereinafier defined)
this Mortgage shall be Imiied io

secured by this Morigage, recovery of principel pnder Sage
j oc 7, £ L, - p - # 7 3 A7 i
311,850,060 Therefore, inta Sible ix in the amon; of 523,708 and documeniory Stamp tex

- L 3 5o ot -~ z - - = - -
172 1528 Grioury of 841,475 gre being paid upon recordntion of this Morigoge,

ey

This Continuing Collateral Mortgage (“Mortgage™) is made as of January 3, 2008, by
Ocean 4660, LLC, a Florida limired Liability company (individually and collectively if more than
One party “Mortgagor”), located at 40800 Woodward Avenue, Bloomfield Hills, Michigan 48304
to COMERICA BANK ("Mortgagee”), located at 39200 Six Mile Road, Livonia, Michigan

T, UpOn O over any of
D ! Y

the above described land; (c) all the Tents, issues, profits, rgvenues, accounts_and. general—- —

Intangibles-atising-from ths 2hgve- described Jand -
Mo%‘tgagor On it, under present or fisyre leases, licenses or otherwise; (d) all machinery,
equipment, goods, fixtures, and articles of personal property of every kind and nature (other than
Household Goods, as defined by 12 CpR 227.12, as amended from time to time, and other than

consumer goods, as defined in the Uniform Commercia] Code, unless such goods were
purchased with the proceeds of any Io .

Detroit_812323 3
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or relating to”any business condicted By ~ T



useable in connection with

located upon the above described land and
vely the “equipment”)

Mortgage), now or later

any present or firire operation on the land (individually and collscr

including, without Limit, a7y Lighting, heating, cooling, ventileting, air-conditioning, Incinerating,

refrigerating, plumbing, sprinkling, communicating and elecmrica] systems, and all general
1 onection therewith. It i

iﬂtangfbles, includjggg without limit software, acquired or used in co
age, unless Mortgagee shall

agreed thar all €quipment shall for the purposes of this Mortg
otherwise elect, be deemed conclusively to be real estate and morigaged under this Mortgage; (e)
all “as-extracteqd collateral™: and (D all awards or p_aymenis, and interest on them, made with
1 eminent domain proceeding, (i) any street grade
alteration, (111) any loss of or damage to any building or other improvement, (1v) any other Injury
I ] ') any refund due on account of the payment of real
estate taxes, assessments or other charges levied against the Premises or {(vi) any refund of utility
deposits or right 1o any tenant deposit (all of the above mdividually and collectively the
“Premises™). Unless otherwise mdicated, a reference to the “Premises” means all and/or any pert

cee of N/A

tain Draw to Note dated as of the date hereof mads in the principal
or of Mortgagee (as each may

amount of One Million Dollars (51,000,000 by Mortgagor in fay
and collectively, the “Notes™).

be amended, restated or replaced from fime to time, a “Note”
Liabilities of whatever amount of

Indebtedness includes, withour Lmit, any and a1 obligations or

or comiingent, direct or mdirect,
voluntary or nvoluntary, liquidated or unliquidated, joint or several, known or unknown, any
and all indebtedness, obligations or Liabilities for which Bormrower and/or Mortgagor wonld

which are

Per annum rate applicable
€ permitted by law. Any
ce to-all reasonable fees,

_ pay ngg:tg_ggge,_lqaog@gm@d,—_glg;costs incurred by Mortgages
paid all costs shal] bear interest from the time incurred at the highest
to any of the Indebtedness, but not in excess of the maximum rat

reference in thig Mortgage to attorney fees shall be deemed a referen

charges, costs and expenses of both in-house and outside connse] and
action is instituted, and whether

a suit or action is Instituted, and to court costs if a suit or

2
Detroit 812323 3

above costs Including, without fim; ' OTigagor agrees to
W indebteduess, and wngj--



- indebtedness or-chligations=

Notwithstanding the foregoing,  this

edminisrrative or probate proceeding or otherwise,
which constitutes z consume-

Mortgage shall not secure that part of the Indebredness, if any,

given to secure not only the existing indebtedness of

$11,850,000 of the Mortgagor to the Mortgazee evidenced by the Note(s) secured hereby, tur
also such futnre advances up to an additional $10,000,000 as are made within 20 years from date
hereof, plus interest thereon, and any dicbursements made by Mortgagee for the payment of

taxes, insurance or other liens on the property encumbered by this Mortgage, with interest on
[ the same extent as if such firtre

Future Advances. This Mortgage is

T . - - . .
aecrease from time to me, The provisions of this paragraph shall not be constmed to 1mply any
obligation op Mortgagee to make any future advances, it being the intention of the parties that
e discretion and option of the Mortgagee. Any reference

any future advances shal] be solely at t
nstrued to reference any foture advances made pursuant to

to “Note” 1n this Mortgage shall be co
this paragraph

Mortgagor, on a continuing basis, warrants, covenants and agrees to and with Mortgagee, which
covenants, warranties and agreements, to the extent permited by law, shall be deemed io run

with the land, as follows-

1. Mortgagor w1 bay to Mortgagee al] Indebtedness according T
1nstruments evidencing it, ang Mortgagor agrees that this Mortgage is a confinuing mortgage

securing the payment of the Indebtedness.

2. Mortgagor has good and indefeasible ntle to
to sell, mortgage and convey it; the Premi

liens, leases and encumbrances whether NOW existing or later created, ex

on attached Exhibit “B> (if any) to which this Mortgage is expressly subj

option and at such timeg as it, i its sole discretion deems necessary, to take whatever action it
may deem necessary to defena: Or uphold the lien of thig Mortgage or otherwise enforce any of its
rights under this Mortgage or any obligation secured by this Mortgage ncluding, without Iimit,
the right to institute appropriate legal proceedings for these i

I quire and/or pay off the holder of such right, title, or lien
and add the amount so paid to the Indebtedness.

3. Mortgagor shal Dot mortgage or pledge the ﬁe@i@va_s__secudtyv 3
chligati Mbortgagor shall bay when due, and before any interest, collection

3
Detroit 812323 3
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official receipts showing these payments. If Mortgagor fails to pa) these morigage payments,
taxes, assessments, other charges or impositons when due, or if Mortgagor fails to pay =2l
mrerest, collection fees and penalties accrued on them, Mortgagee, at its sole option, may (but is
not obligated to) pay them and the monies paid shall be added to the Indebredness. Mortgagor
shall pay (before the same become liens or encumbrances against the Premises) any and all
obligations or liabilities for repairs or improvements to the Premises or for any other goods,
services, or utilities furnished to the Premises. At the sole option of Mortgagee, Mortgagor shall-
pay to Mortgagee on the first day of each month a pro rata-portion of all taxes, assessments,
liens, mortgages, and other charges levied, assessed or existing on the Premises in an amount
sufficient to pay them when due, plus payments (based on single item or aggregate analysis, as
determined by Mortgagee under applicable law) sufficient to maintain an additional balance of
not more than one-sixth of that amount, all as estimated by Mortgagee. In the event that
sufficient funds have been deposited with Mortgagee to cover the amount of these taxes,
assessments, liens, mortgages, and other charges when they become due and payable, Mortgagee
shall pay them. In the event that sufficient funds have not been deposited to cover the amount of
these taxes, assessments, liens, mortgages and other charges at least fifteen (15) days prior to the
time when they become due and payable, Mortgagor shall immediately upon request by
Mortgagee pay the amount of the deficiency to Mortgagee. Mortgagee shall not be required to
keep m a separate account or to pay Morteagor any interest or earnings whatever on the funds
held by Mortgagee for the payment of taxes, assessments, liens, morigages, or other charges
pursuant to this paragraph or for the payment of insurance premiums under paragraph (4) below,
or on any other funds deposited with Mortgagee in commection with this Mortgage. If an Event of
Default occurs under this Mortgage, any funds then remaining on deposit with Mortgagee may
be applied against the Indebtedness immediately upon or at any time after the Event of Default
occurs, and without notice to Mortgagor. No Henholder junior to this Mortgage may exercise
any rights with respect to the Premises, and all rents and other proceeds from the Premises shall
be held in trust by the junior lienholder as the property of Mortgages, until satisfaction in full of
the Indebtedness. Nothing in this paragraph shall be considered a consent by Mortgagee to any
lien, mortgage or encumbrance on the Premises unless set forth on attached Exhibit “B”, if any.

4. Mortgagor shall keep the buildings and all other improvements now or later existing on
the Premises constantly insured for the benefit of Mortgagee against fire and other hazards and
risks, including without limit vandalistn and malicious mischief, as Mortgagee may require and
shall further provide flood insurance (if the Premises are si-nated in a special flood hazard area as
determined by the Director of the Federal Emergency Management Agency or other governing
agency), loss of rents insurance, public liability and product liability insurance and any other
insurance as Mortgagee may require from time to time, all in amounts and in forms and with
companies as are satisfactory to Mortgagee. Mortgavor shall deliver to Mortgagee the policies
evidencing the required insurance with premiums fally paid for one year in advance and with

standard mortgagee clauses satlsfaﬂtory to Mortgagee. Renewals of the required insurance

(tOg@ﬂle with_evidence_ of premium- prepayment-for one year in_advaiice) shall be delivered 1o

~ Mortgagee at least thirty (30) days before the expiration of any existing policies. All policies and
renewals shall provide that they may not be canceled or amended without giving Mortgagee
thirty (30) days prior written notice of cancellation or amendment. All policies and renewals
shall be held by, and are pledged to, Mortgagee, along with all insurance premium rebates, as
additional security for the Indebtedness. Should Mortgagor fail to insure or fail to pay the
premiums on any required imsurance or fail fo deliver the policies or renewals of them as
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provided above, Mortgagee may (but is not obligated 1o
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protecung Mortgagee’s interests under this Mortgage and is not for the benefit or protection of
Mortgagor or any third party. Mortgagee has no obligation to provide Mortgagor or any third
party with information concerning, or results of, any inspection, audit, appraisal or exemmation
by Mortgagee or its representatives. If Mortgages, in its sole discretion, discloses information to
Mortgagor this disclosure is for the sole protection of Mortgagee, does not constimite an
.agreement to further disclosure and does not create a warranty by Mortgagee as to the accuracy,
sufficiency or any other aspect of the disclosure. Mertgagee may spend money as Morngagee
deems essential to protect the vatue of the Premises. Mortgagor shall not make or penmitzany
other party to make any material alterations, additions or improvements of any type to the
~Premises (individnally and collectively the “Improvements”), regardless of whether the
Improvements would increase the value of the Premises, without Mortgagee’s prior written
consent. This consent may be withheld by Mortgagee in its sole discretion. If Morigagee
consents to the making of any Improvements and the Improvements are not completed with due

diligence in accordance with the plans and specifications approved in writing by Mortgagee, ot if
constrction of the Improvernenis shouid cease before completion for a period of thirty (30)

days, then and in either event 1t shall be an Event of Default under this Mortgage and Mortgagee
shall have all the rights and remedies provided m this Morigage, including without lunitation, the
ight (but not the obligation) to enter or cause entry to be made upon the Premises and complete
the Tmaprovements and its costs shall be added to the Indebtedness. If any action 1s threatened or
commenced which affects Mortgagee’s interest in the Premises, including, without it
building, envirommental or zommg proceedings, Mortgagee may take such action as it deems
necessary to protect its interest and its costs shall be added to the Indebtedness.

6. In the event the Premises is taken under power of eminent domain, or by condemnation,
the entire proceeds of the award shall be paid directly to Mortgagee and applied toward
reimbursement of all Mortgagee’s costs and expenses incurred in comnection with collecting the
award (including, without limit, attorney fees), and the balance applied upon the Indebtedness
whether or not then due or payable in whatever manner Mortgagee deems advisable. Application
by Mortgagee of any condemnation award or portion of it toward the last maturing installments
of the Indebtedness shall not excuse Mortgagor from making the regularly scheduled payments
nor extend the due date or reduce the amount of these payments. Application of any
condemnation award by Mortgagee toward payment of the Indebtedness shall constitute an
acceleration and a prepayment and shall subject Mortgagor to any applicable prepzyment
premium or formula. Mortgagee or any of Mortgagee’s employees is izrevocably appointed
attorney-in-fact and is duly authorized and empowered to receive, receipt for, discharge and
satisfy any condemnation award and judgment, whether joint or several, on behalf of Mortgagor.
Mortgagee shall not be liable for failure to collect.any condemmation award, regardless of the

cause of such failure.

7.
option of Morigagee, if Mortgagor shall convey, assign or transfer the Premises-

comtract-or-otheer instrarment, or if title to the Premises shall become vested in any other person or

party in any manner whatsoever or if there is any disposition (through one or more transactions)
of legal or beneficial title to a controlling interest of Mortgagor. In the event ownership 0F the
Premises becomes vested in a person or persons other than Mortgagor (with or without the prior
written approval of Mortgagee), Mortgagee may (but shall not be obligated to) deal with and
may enter into any contract or agreement with the successor(s) in interest with reference to this

j“uuud 18and
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—proceeds to be received iy the future or may elect to-applyproceeds-to-be

In any manner discharging or

Mortgage in the Same manner as with Mortgagor, withour
Liability under this Mortgage or

otherwise affecting the lien of this Mortgage or Mortgagor’s
upon the Indebtedness.

8. This Mortgage shall, as to any personal property covered by it, be deemed to grant 2
Security interest in the personal property pursuant to the Uniform Commercial Code. Mortgagor
A8TeES, upon request of Mortgagee from time to time, to prompily firnish a derajled hst of
personal property subject to this Mortgage and, upon request by Morigages, to immediately
execute, deliver and/or file A0y mortgage, security agreement or financing statement to include
specifically this list of perscnal property and to tmmediately take such other actions as deerned
Hecessary or desirable by Mortgagee to evidence, perfect or continue the security interests

granted in this Mortgage; and Mortgagee or any agent of Mortgagee is hereby authorized in its
OWL name, and is alsg hereby irrevocably appointed (which appointmenr is coupled with an
power of substitution) in the

interest) the true and lawful attorney in fact for Mortgagor (with full
80T, 1o =xecute and file such Secunty agreements and fimancing

stsjtements and to take such other actions ag deemed necessary or desirable by Mortgagee to

security interests granted i this Mortgage. Upon the
ortgage, Mortgagee shall have al] of the rights
iform Commercial Code or otherwise provided by
mit, the right to require Mortgagor to assemble the
place to be designated by Mortgagee

ould otherwise be given under the Uniform Commercial Code, including
i : relating to title, Possession, quiet enjoyment or the
Iike, and Mortgagee may communicate these disclaimers to a purchaser at such disposiu'ép. This
I warranties will mot render the sale commercially unreasonable. Mortgagor agrees
that Mortgagee shall be under no obligation 1o accept any noncash proceeds in comnection with
any sale or disposition of the personal property covered by this Mortgage,
' sole discretion to accept
0 so would be commercially unreasonable), Mortgagee
Without limiting the

tor in determining the Present value of
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giving of this notice shall not cure any Event of Default caused by this change. “Uniform
Commercial Code™ means Florida Statues Chapter 679, as amended, revised or replaced from -
time 1o time. Norwithstanding the foregoing, the parties intend that the terms used herein which
are defined in the Uniform Commercial Code have, at all times, the broadest and most inclusive
B meanings possible. Accordingly, if the Uniform Commercial Code shall in the future be
amended or held by a court to define any term used herein more broadly or inclusively than the
Uniform Commercial Code in effect on the date of this Agreement, then such fsrm, as used
~ herein, shall be given such broadened meaning. If the Unifoam Commercial Code shall in the
future be amended or held by a court to defirie any term used herein more narrowly, or less
inclusively, than the Uniform. Commercial-Code in effect on the date of this Agreement, sach
amendment or holding shall be disregarded iri defining terms used in this Agreement.

S. As addifional security for the payment and performance of the Indebtedness, Mortgagor
grants a securmty interest to Mortgagee in all deposit or other accounts with Mortgagee anid
Mortgagor assigns to Meortgagee all its righ, title and interest in all written and oral leases and
occupancy agreements, now or later existing, covering the Premises (but without an assumptior
by Mortgagee of liabilities of Mortgagor under any of these leases or occupancy agreements by
virtue of this assignment), and Mortgagor assigns to Mortgagee the rents, issues and profits of
the Premises. If an Event of Default occurs under this Mortgage, Mortgagee may receive and
collect the rents, issues and profits personally or through a receiver so long as the Event of
Default exists and during the pendency of any foreclosure proceedings and during any
redemption period. Mortgagor agrees to consent to the appoinmment of a receiver if this is
believed necessary or desirable by Morigagee to enforce its rights under this Mortgage.
Mortgagee shall at no time have any obligation to attempt to collect rent or other amounts from
any tenant or occupier of the Premises. Mortgagee shall at no time have any obligation to
enforce any other obligations owed by tenants or occupiers of the Premises to Mortgagor. No
action taken by Mortgagee under this Mortgage shall make Mortgagee 2 “mortgagee in
possession.” Mortgagor shall at no time collect advance rent under any lease or occupancy
agreement pertaining to the Premises in excess of one month (other than as a security deposit)
and Mortgagee shall not be bound in zny respect by any rent prepayment in violation of this
prohibition. The assignment of licenses and permits under this Mortgage shall not be construed
as a consent by Mortgagee to any license or permit so assigned, or to impose upon Mortgagee
any obligations with respect to them. Mortgagor shall not cance] or amend any of the licenses
and permits assigned (nor permit any of ther. to terminate if they are necessary or desirable for
the operation of the Premises) without first obtaining the written approval of Mortgagee. This
paragraph shall not be applicable to any license or permit that terminates if it is assigned without
the consent of another party (other than Mortgagor), unless this consent has been obtained nor
shall this paragraph be construed as a present assignment of any license or permit that Mortgagor
is required by law to hold. Mortgagor shall comply with and perform as required all obligations

res‘tr}ctivé covenants, easements, leases  Jand—contzacts;—condominitimd or plaomed umit
ievelopment documents, or other agreements affecting the Premises, but this is not a consent by

and restrictions mmposed upon Mortgagor or the Premises under applicable deed restrictions,

d
Mortgagee to take subject to any of these agreements unless specifically set forth on attached

Exhibit “B”, if any, and Mortgagee does not assume any-cbligations under these agreements.
3 Mortgagor shall promptly provide Mortgagee with certificates of occupancy, licenses, rent rolls,

incorme and expense statements and other documents and information pertaining to the Premises
and its operations as Mortgagee, from time to time, may request. The rights and remedies in

-

3
Detroit 812323 3



“Paragiapn;T(c) Mortgagor

favor’ of Morigagee granted by this Mortgage shall be in addimoa to and shall not m any way
consutute a hmitation upon the i ghts and remedies available 10 Mortgagee under applicable law,
mc.ludmg without Limitation all o ghts under Chaprer 657.07, Florida Statutes, regarding
assignment of rents and all nghts under Chapter 702, Florda Statutes, regarding foreclosura

actions.

10.  (a) Mortgagor represents and covenants that Mortgagor has not used Hazardous Matenals
(as later defined) on or affecting the Premises in any manrer which violates Environmental Taws
(as ia)‘fer defined), that there is no condition conceming the Premises which could Tequire
repledlaﬁon pursuant to Fnvironmental Laws, and that, to the best of Mortgagor’s knowledge, no
PIIOT Owner of the Premmses or any current or prior occupant has nsed Hazardous Matenals on or
affecting the Premises in any manner which violates Environmental Taws. Mortgagor covenanrs
and agrees that neither it nor any occupant shall use, introduce or maintain Hazardous Materials

on the Premises unless done in strict compliance with all Environmental Lawe; (b) Mortgagor
; dits, studies, saruping and

shall conduct and complere all mvestigations, environmental audits
necessary o clean up and remove all

testing, and all remedial, removal and other actions
Hazardous Matenals on or affecting the Premmses, whether cansed by Mortgagor or a third party,

I accordance with all Environmental Laws to the satisfaction of Mortgagee, and 1m accordance
with the orders and directives of all federal, state and local governmental authontes, and
Mortgagor shall notify Mortgagee in wrnting prior to taking, and continually afier that of the
status of, all such actions. Mortgagor shall, promptly upon Mortgages’s request, provide
MOITgag_ee with copies of the results of all such actions and all related documents and
mmformation. Any remedial, removal or other action by Mortgagor shall not be deemed 2 cure or
waiver of any breach of this paragraph 10 due to the presence or use of Hazardous Matenals on
or affecting the Premises. Additonally, Mortgagor shall defend, indemnify and hold harmless
Mortgagee, its employees, agents, shareholders, officers and directors, from and against any and
all claims, demands, penalties, fines, liabilities, settlements, damages, cosis or €Xpenses
(including, without Lmit, attomey fees) of whatever land ansing out of or related to (1) the
presence, disposal, release or threatened release of any Hazardous Materials on, from or affecting

the Premises or the soil, water, air, vegetation, buildings, personal property, persons or animals

on the Premises, (ii) any personal injury (including, without limit, wrongful death) or property
damage (real or personal) arising out of or related to these Hazardous Materials, (iii) any lawsuit

brought or threatened, settlement reached or government order related to these Hazardous
Mfa_ten'als, (iv) the cost of removal of Hazardous Materials £ om any portion of the Premises, (v)
talang necessary precautions to protect against the release of Hazardous Materials on or affecting
the _Premises, (vi) complying with all Environmental Laws and/or (vii) any violation of
Enwrc?nmental Laws or requirements of Mortgagee, which are in any way related to Hazardous
Materials including, without Limit, attorneys and consultants® fees (the attomeys and consultants
to b_e selected by Mortgagee), mnvestigation and laboratory fees and environmental studies
required by Mortgagee {(whether pror to foreclosure, or otherwise). Upon the request of

Mortgages, Mortgagor and 2y guarantorshall execute a separate inde
has never received any notice (“Environmental Complaint”) of any

spect to Mortgagor or the Premises (and,

potential violation of Environmental Laws with re

a copy of 1t), and te the best of Mortgagor’s knowledge,
or threatfened by any party with respect to Mortgagor or the
any Environmenta] Laws; (d) In the event this Mortgage is

Premises for noncompliance with
foreclosed or Mortgagor tenders a
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deed in lieu of foreclosure, Mortgagor shall deliver the Premises to Mortgages, purchaser or
grantee, as the case may be, free of Hazardous Marerials so that the condition of the Premises
shall not be a violation of any Environmental Laws; (¢) Upon ten (10) days notice to Mortgagor
(except in an emergency or where not practical under applicable law, in which case notce is
waived), and without limitation of Mortgagee’s other rights under this Mortgage or elsewhere,
Mortgagee has the right, but not the obligation, to enter on the Premises and to take those actions
as it deems appropriate to invest gate or test for, clean up, remove, resolve, minimize the impact _
+ of or advise governmental agencies of the possible existence of any Hazardous Materials upon
Morigagee’s receipt of any notice from any source asseriing the existence of any Hazardous
~Materials™or an Environmental Complaint pertaining to the Premises which, if true, could result
in an order, suit or other action against Mortgagor or any part of the Premises which, in the sole
opinion of Mortgagee, could jeopardize its security under this Mortgage. Any such actions

conducted by Mortgagee shall be solely for the benefit of and to protect the interests of

Mortgagee and shall not be relied upon Mortgagor or any third party for any purpose. By
Artral Ayver the D*T,J_,\.‘.__eﬂtal ﬁdﬂl‘g
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conducting any sich actions, Mortgagee does not assume ¢

Or operations of Mortgagor nor assume any hability of Mortgagor or any third party; (f) The
provisions of this paragraph 10 shall be in addition to all other obligations and habilifies
Mortgagor may have to Mortgagee at common law or pursuant to any other agreement, and shall
survive (i) the repayment of the Indebtedness, (ii) the satisfaction of all other obligations of
Mortgagor under this Mortgage and under the other loan documents, (i) the discharge of this

Mortgage, and (iv) the foreclosure of this Mortgage or acceptance of a deed in lien of
foreclosure; and (g) For purposes of this Mortgage, (i) “Hazardous Materials” means each and all
of the following- hazardous materials and/or substances as defined in any Environmental Law,
asbestos, petroleum, petrolenm by-products, natural gas, flammable explosives, radicactive
materials, aod toxic materials, and (i) “Environmental Laws” mean any and all federal, state,
local or other laws (whether under common law, by legislative action or otherwise), rules,
policies, ordinances, directives, orders, statutes, or regulations an object of which is to regulate

or improve health, safety, or the environment.

1I.  Upon the occurrence of any of the following events (each an “Event of Default”),
Mortgagor shall be in defanlt under this Mortgage: (a) Any failure to pay the Indebtedness or
any other indebtedness when due, by acceleration or othersise; (b) Any failure to comply wifh,
or breach of, any term of this Mortgage, or any other agreement between Borrower, Mortgagor,
£T 2y guarantor of any of the Indebtedness (“guarantor”)-and Mortgagee; (c) Any warranty,
representation, or other information made, given or furnished to Mortgagee by or on behalf of
Borrower, Mortgagor, or any guarantor shall be, or shall prove to have been, false or materially
misleading when made, given, or furnished;. (d) Any loss, theft, substantial damage or
destruction to or of any of the Premises, or the issuance or filing of any attachment, levy,
garnishment or the commencement of any proceeding in connection with any of the Premises or
of any other judicial process of, upon or in respect of Borrower, Mortgagor, any guarantor, or
any of the Premises; (e) Sale or other-disposition by Borrower, Mortgagor, or any. guarantor of .

any substantial portion of its assets or property; or voluntary suspension of the transaction of
business by Borrower, Mortgagor, or any guarantor; or death, dissolution, termination of
existence, merger, consolidation, insolvency, business failure, or assignment for the benefit of
creditors of or by Borrower, Mortgagor, or any guarantor; or cornmencement of any proceedings
. under any siate or federal bankruptcy or insolvency laws or laws for the-elief of debtors by or
against Borrower, Mortgagor, or any guarantor; or the appointment of a receiver, trustee, court

10 :
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appointes, sequestator or otherwise, for all or any part of the property of Borrower, Mortgagor,
OT any guaranitor; (f) Default under any mortgage Or Security agreement against any of the
Premises; or (g) Mortgagee deems itself insecure, in good faith believing that the prospect of

bayment of the Indebtedness or performance of _this Morgage is impeired or shall fear

deterioration, removal, or waste of the Premises.

12, Acceleration of the Indebtedness as provided in this Mortgage shall trigger any applicable
prepayment preminm or formula. Withou limiting when a prepayment remium may be due, it
1s agreed that, at any time after -acceleration, a tender of payment of the amount necessary {o
safisfy the entire Indebtedness by or on behalf of Mortgagor or otherwiss, must include any

applicable prepayment premium or formula.

13, Immediately upon the occurrence of any Event of Default, Mortgagee shall have the
(2) Declare the entire umpaid amount of the

option to do any or all of the following:
Indebtedness, Inchuding, withovt limit, accrued end unmpaid inierest on it and any applicable

prepayment premium or formula, and all other charges payable by Mortgagor to Mortgagee, to
be immediately due and payable and, at Mortgagee’s option, (1) to bring suit for the same, or (i)
to take all steps and institute all other proceedings that Mortgagee deems necessary to enforce
Ppayment of the Indebtedness and performance under this Mortgage and to protect the Tien of this
Mortgage; (b) Commence foreclosure proceedings against the Premises through judicial
proceedings. The commencement by Mortgagee of foreclosure proceedings shall be deemed an
exercise by Mortgagee of its option to accelerate the Indebtedness, unless such proceedings on
their face specifically indicate otherwise. Mortgagor consents to the sale of the Premises in a
single parcel or in several parcels; {c) Procure new or cause to be updated abstracts, tax histories,
title insurance, or title reports; (d} Obtain a receiver to manage the Premises and collect the rents,
profits and income from it without notice to Borrower unless required by applicable law; (e)
Contest the amount or validity of any taxes applicable to the Premises by appropriate
proceedings either in Mortgagee’s name, Mortgagor’s mame or jointly with Mortgagor.
Mortgagor shall execute and deliver to Mortgagee, upon demand, whatever documents and
information Mortgagee determines may be necessary or proper to so contest the taxes or to
Secure payment of any resulting refind. Mortgagor shall reimburse Mortgagee for all costs and
expenses, mcluding, without limit, attorney fees, incurred in connection with each tax contest
proceeding. All refunds resulting from each tax contest proceeding shall belong to Mortgagee to
be applied agains; the Tndebtedness with the surplus, if any, to be paid to Mortgagor. Mortzagee
and any of its employees is each revocably appointed attomey-in-fact for Mortgagor and is
authorized to execute and deliver in the name of Mortgagor those documents deemed necessary
Or proper by Mortgagee to carry out any tax contest proceeding or receive any resulting refinds;
and/or (f) In the event of any sale of the Premises by foreclosure, through judicial proceedings
or otherwise, apply the proceeds of any such sale in the following order or such other order as
Mortgagee may elect: to (D all expenses incurred for the collection of the Indebtedness and the

foreclosure of this Mortgage including, without limit; attorney fees; (i1)_all sums_eypended or

meuired by Mortgagee directly or indirectly in carrying out terms, covenants and agreements of
or under this Mortgage or any related document, together with interest as provided in this
Mortgage; (iii) all accrued and unpaid interest and late payment charges upon the Indebtedness;
(1v) any applicable prepayment premium or formula; (v) the wnpaid principal amount of the
Indebtedness; ‘and (vi) the surplus, if any, paid to Mortgagor unless a court of competent
jurisdiction decrees otherwise.
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14 No single or partial exercise, or delay in the exercise, of any night or power under this
Mortgage, shall preclude other or further exercise of the rights and powers tnder this Morrgage.
The unenforceability of eny provision of this Mortgage shall not affect the enforceability of the
remainder. This Mortgage constifutes the enfire agrecment of Mortgagor and Mortgagee with
Tespect to the subject matter of this Mortgage. No amendment of this Mortgage shall be
effective unless the same shall be in wiiting and signed by Mortgagor and an authorized officer
of Mortgagee. If there is more than one Mortgagor, all undertakings,.warranties and covenants
made by Mortgagor and all nights and powers given to Mortgagee are made or given Jointly and
severally. This Mortgage shall be binding on Morngagor and Mortgagee and on Mortgagor’s and
Mortgagee’s heirs, legal Tepresentatives, successors and assigns including, without limit, any
debtor in possession or trustee in bankruptcy for Mortgagor. This shall not be deemed a consent
by Mortgagee to a conveyance by Mortgagor of all or part of the Premises or of any ownership
Interest in Mortgagor. Mortgagee may sell, assign or grant participations In any of the
Indebtedness and any related obligations, mcluding, without limit, this Mortgage. Mortgagee
may provide informator releting 15 this Morigage or reianing 10 Mortgagor 10 Mortgagee's
parent, affiliates, subsidiaries, service providers, assignees and participants. In the event of
foreclosure of this Mortgage or the enforcement by Mortgagee of any other remedies under this
Mortgage, Mortgagor waives any right otherwise available in respect to marshalling of assets
which secure the Indebtedness or to require Mortgagee to pursue its remedies against any other
full and final payment of the Indebtedness and performance by
gations under this Mortgage, except as otherwise provided in
parties shall automatically each fully and finally release and
aim, liability or obligation in connection with this Mortgage and
2ll m all respects be governed by and construed in

paragraphs 10(f) and 20, the

discharge the other from any cl
the Indebtedness. This Mortgage sh
accordance with the laws of the Stats of Florida.

15. Promptly upon the Tequest of Mortgages, Mprtgagor shall execute, acknowledge and
deliver all further documents, and do all further acts as Mortgagee may require in its sole
discretion to confirm and protect the lien of this Mortgage or otherwise to accomplish the

purposes of this Mortgage.

rights upon an Event of D= g
security interests of Mortgagee contained in any existing agreement between Rorrower,
or and Mortgagee. No waiver of default or consent to any act by

Mortgagor, or any guarant
c.

Mortgagor shall be effectiv
No waiver of any default o
under this Mortgage shall operate as a waiver of an
future occasion or of any rights,

¢ unless in writing and signed by an authorized officer of Mortgage

r forbearance on the part of Mortgagee in enforcing any of its rights
v other default or of the same default on a

-

tthe sele-ops “?—of—fviaﬂgﬁgse,—"th“’jffvféﬁjg'age‘shzaﬁ"b“écoﬁ{? stbordmate, m whole or in.
to insurance proceeds or any eminent domain award) to

1 ) /A"\ L.t
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upancy agreements of the Premises upon the exgcution by Mortgagee,

part (but not with respect to priority as
any or all leases and/or occ
official county records where the premises are located, of a

and recording in the appropriate
unilateral declaration to that effect. . -
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18. All notices and demands required or permitted to be given 1o Morigagor shall be deemed
given when delivered 10 Mortgagor or when placed in an envelope addressed 10 Mortgagor at the
address above, or ar such other address as Mortgagee may have on its records, and deposited,
with postage, in a depository under the custody of the United States Postal Service or delivered
to an overmnight deii\;ery courier. The mailing may be certified, first class or overnight delivery

mail.

19. To The extent that any of the Indebtedness is payable upon demand, nothing contamed in
this Mortgage shall modify the terms and conditions of that Indebredness nor prevent Mortgagee
from making demand, without notice and with orwithout reason, for immediate payment of any
or all of that Indebtedness at any time(s), whether or not an Event of Default has occurred.

20. Notwitbstamding any prior revocation, termination or discharge of this Mortgage, (except
as to the rights of subsequent Intervening bona fide purchasers or Lienholders) the effectiveness
of this Mortgage skall automatically continue or be reinstated in the event that (2) any nayraent
recerved or credit given by Mortgagee in respect of the Indebtedness is remuned, disgorged or
rescinded as a preference, impermissible setoff, fraudulent conveyance, diversion of trust funds,
or otherwise under any applicable law, in which case this Mortgage shall be enforceable as if the
returned, disgorged or rescinded payment or credit had not been received or given, whether or
not Mortgagee relied upon this payment or credit or changed 1ts position as a consequence of it,
or (b) any liability is sought to be imposed against Mortgagee relating to any matter as to which

Mortgagor agreed to indemnify Mortgagee under this Mortgage, including, withour himit, as to
the presence of Hazardous Materials on, in or about the Premises, whether this matter is known
g only matters which arise after any acquisition by

Or unknown, now or later exists (excludin
Mortgagee of the Premises, by foreclosure, deed in Iieu of foreclosure or otherwise, to the extent
Mortgagee), in which case this Mortgage shall be

due to the wrongful act or omission of
enforceable to the extent of all hability, costs and expenses (including, without limit, attorney
fees) incurred by Mortgagee as the direct or indirect result thereof. In the event of continuation

or reinstatement of this Mortgage, Mortgagor agrees upon demand by Mortgagee to execute and
deliver to Mortgagee those documents which Mortgagee determines are appropriate to further
evidence (in the public records or otherwise) this continuation or reinstatement, although the
failure of Mortgagor to do so shall not affect in any way the reinstatement or continuation. If
Mortgagor does not execute and deliver to Mortgagee upon demand such documents, Mortgagee
and each employee is irrevocably appointed (3/hich appoinmment is coupled with an mterest) the
true and lawful attomey of Mortgagor (with full power of substitution) to execute and deliver
such documents in the name and on behalf of Mortgagor.

21. EACH PARTY, A¥TER CONSULTING (OR HAVING EBEAD THE
CHOICE,

OPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR
BENEFILT

Ay

KNOWINGLY AND VOLUNTARILY, AND FOR THEIR MUTUAL
TRIAL BY JURY IN THE EVENT OF LITIGATION

REGARDING THE PERPORMANCE OR DNFOREEMEN LG Py ORIN ANY “WAY

RELATED TO, THIS MORTGAGE OR THE INDEBTEDNESS.

Receiver. If an Event of Default shall occur and ﬂ;en upon the filing of a bill in eéuity or
Ommencement of judicial proceedings to enforce the rights of Mortgagee, Mortgagee to
ermitted by law and without regard to the value or occupancy of the security shall be

22.
other c
the extent D

13
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entitled as a matter of right to the appointment of a receiver to enter upon and take possession of
the Mortgaged Property. The receiver shall collect all revenues, issues, income, profits and rents
thereof, pending such proceedings and apply the same as the court may direct. Mortgagor hereby
specifically waives the right to object to the appointment of a receiver as described herein and
hereby expressly comsents that such appointment shall be made 2s Mortgagee’s absolute right
and that such appointment may be made without notice to Mortgagor. The receiver shall have all
rights and powers permitted under the laws of Florida and such other powers as the court making
such appointment shall coafer. The expenses, including receiver’s fees, reasonable anorneys’
fzes, costs and agent’s compensation, incurred pursuant to the powers herein contained shall be
secured by this Mortgage. The right to enter and take possession of, to manage and operate, the
Mortgaged Property, to collect the revenues, issues, income, profits and rents thereof, whether by
a receiver or otherwise, shall be cumulative to any other right or remedy hereunder or afforded
by law, and may be exercised concurrent therewith or independently thereof. Mortgagee shall be
hiable to account only for such rents, issues and profits actually received by Mortgagee.
Notwithetanding the appoinfment of any Teceiver, trustee or other custodian, Mortgagee shall be
entitled as pledgee to the possession and conmrol of any cash, or other insmunnents at the time
held by, or payable or deliverable under the terms of this Mortgage to Mortgagee.

23.  Additional provisions, if any:

a Leasehold Mortgage Rider. The Leaschold Mortgage Rader attached as Exhbit

“C” hereto is incorporated herein by this reference.

b Waiver of Notice of Limitation of Indebtedness. Mortgagor hereby waives, on

behalf of itself and its successors and assigns, the right to file for recording a
notice limiting the maximum principal amount which may be secured by this
Mortgage, as provided for in Florida Statutes, 697.04(1)(b), as may be amended

from time to time.

B After Acquited Property; Time is of the Essence. The lien of this Mortgage will

automatically attach, without further act, to all afier acquired property of any
nature whatsoever attached to, located in, om, or used in the operation of the
Mortgaged Property or any part thereof, cwned by Mortgagor or in which
Mortgagor has an interest, and Mortgagor coveaants and waryants that it will have
good and absolute title to all of the aforesaid after acquired property it acquires,
free of any lien or encumbrance. It is specifically agreed that time is of the
essence of this Mortgage and that no waiver of any obligation hereunder or of the
obligation secured hereby shall at any time thereafter be held te be a waiver of the

- terms hereof or of the instrument secured hereby.

e

d Legal Descnpﬁon Indemnification. Mortgager has read and does hereby appIove
—the lagal descrpton-ofihoPremises wiilcn 18 THe Subject ol this VIorigage as set

forth in Exhibit “A” attached hereto, and hereby indemmnifies Mortgagee, its
successors or assigns, and their attorneys with respect to any liability which might
arise as a consequence of Section 697.10, Florida Statutes, or any successors or

amendments thereto.

14
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cxl_.,,—~r---—~~— -‘"";Wbl By: ]’ !
SIGNATUREOF A4 s, M1 A AL, = ,éZJNATURE OF HAANA—KARCHO-}’OL/SELU

e. Limitation. Notwithstanding the principal amount of the Indebredness secured by
this Morigage, recovery of principal under this Mortgage shall be Hmited to
$11,850,000; provided, however, sucn Imanon shall in no way be deemed 1o
limit, in any manmer whatsoever, Morrgagee’s ebility to recover (i) any unpaid or
past-due imterest (including any default interest or interest on any judgment
obtained by Mortgagee agamst Mortgagor) m cornection with the Note and this
Mortgage; (ii) protective adwances made by Mortgagee in accordance with the

Mote and this Mortgage, or (iii) amoumts mcurred by Mortgagee m connecnon

with the occurrence of an Bvent of Defanlt hereunder, mcludmg, without

i limitanon, attorneys’ fees and costs, court costs and costs of collzction.

IN WITNESS WHEREOF, Mortgagor has s gned and delivered this Mortgage the day and year

first written above.

ECORDING REQUIRERMENTS: Two wiipesses are reguired for each Morigagor. Type
ss 2and INotary beneath the respective signzture

Or print name of each Mortgagor, Witnes
Tine,
WITNESSES MORTGAGOR(S)
GCEAJ?" 4660, LLC J B
§

/

f
2

< :
f’?u fj A / m;j
/ T g N AN sy F e 9
I3
7

(

Ifs. Manegimg Member
SlGNATTRIE T ——— :
SIGNATURE OF TITLE (IF APPLICABLE)

STATE OF MICHIGAN
COUNTY OF OAXLAND

The foregoing instrument was acknowledged before me on
Polselli, the Managing Member of Ocean 4660, LLC,

behalf of said entity, who is known to me. .
épi s A i wid s

January 3, 2008 by Hanna-Karcho-
a Florida Iimited liability company, on

Notary Public, Oakland Gonty Mich; Fan:
My commission expires: 4

//2 b [Xerz
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Land situated in the County of Broward, State of Florida, described as follows:

PARCEL A )
Lots 11, 12, 13, 1;4, 15716, 17, 18 and 19, in Block 10, and Lots 14, 15, 16 and 17, in Block G, of
f, recorded in Plat Book 6, Page 2,

LAUDERDALE BY THE SEA, according to the Plat thereof
of the Public Records of Broward County, Florida; ALSO all of that parcel of land, if any,

bounded on the West by the Easterly line of said Lots 14, 15, 16 and 17, of said Block 9,
bounded on the East by the Atlantic Ocean, bouaded on the North by the North line of Lot 17 of
said Block 9, extended Easterly to the Atlantic Ocean and bounded on the South by the South
Lime of Lot 14 of said Block 9, extended Easterly to the Atlannc Ocean, said land fronting the

Atlantic Ocean.

L_and situated in the County of Broward, State of Florida, described as follows:

PARCEL B:

ts 20 and 21, in Block 10, of LAUDERDALE BY THE SEA, according to the Plat thereof,

Lo
orded in Plat Book 6, Page 2, of the Public Records of Broward County, Florida.

Iec

PARCEL C:

> in Block 10, of LAUDERDALE BY THE SEA, according to the Plat

Lots 9, 10, 22,23 and 24
2, of the Public Records of Broward County, Florida.

thereof, recorded in Plat Book 6, Page
19318-01-06100 and 19318-01-07000 (Parcel A)

Tax Identification Nos.:

19318-01-07300 (Parcel B)

13318-01-06800 and 19318-01-06820 (Parcel C)
Commonly Known As: 4660 N. Ocean Drive, Lauderdale by the Sea, Florida
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EXBIBIT “B”

Perputted Enenmbrances

1 Restnctions, dedications and easements as contamed on the Plat of LAUDERDALE BY
THE SEA, as recorded 1 the Plat thereof, recorded m Plat Book 6, Page 2

2 Fasement 1 favor of Sellark Commumicanons, Inc , recorded Aprl 10, 1987 m Officral

Records Book 14336, Page 999

3 Perpetual Beach Storm Damage Reduction Easement recorded Janmuary 9, 2002
Official Records Book 32599, Page 1521
4 Raghts, 1f any, of the publ < to use as a public beach or recreation area any part of the land

tymg pertween the boay of water abutting the subject property and the natural ine of vegetation.
bluff, extreme high water hine, or cther apparent boundary lme separating the publicly used area

from the upland private area.
5 Any land descmbed m Exhibit A, which 1s arfificially filled land 1o what was formerly

navigable waters, 1s subject to the mghts of the United States govermnment, amising by said
government’s control over navigable w aters nvolving navigation and commerce

6 The Lease and Sublease (as defined on Exhibit “C” to this Mortgage), as to Parce] C

only
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EXHBHOT “C?»

Leezsehold Mortoage Rider o

1. Incorporation by Reference. The Continuing Collateral Mortgege to which this Exhibit

“C” 1s atiached, incorporated and a part (the “Mortgage” and capitalized terms not defined in this

Exhibit “C* shall have the meanings ascribed o them in the Mortgage) constitutes, with respect

to the property described as Parcel C on Exhibit A atrached-to the Mortgage (the “Leased

Property”), an encumbrance against the leasehold premises and leasehold estate of Mortgagor

under the Lease between Antina Investments I, Inc., a Florida corporation as lessor (together

with ifs assigns, the “Landlord”), and Mortgagor (or its predecessor in title) as lessee dated

September 1, 1973 and recorded November 6, 1973 in Official Records Book 5515, Page 406 (as

it may be amended or assigned, the “Lease”). The Lease is a sublease by Landlord of its

leasehold interest in the Teased Property under the Tease hetween Ichn 1. Demko and Marypare
H. Demko, his wife, as lessors (together with their successors in title, the “Prime Landlord™) and

Solar Groves, Inc., a Florida corporation, as lessee, dated September 5, 1957 and recorded
September 13, 1957, which lease was subsequently assigned by Solar Groves, Inc. to Landlord,
(as it may be amended or assigned, the ‘Prime Lease™). All right, title and interest of Mortgagor
o the leasehold estate under the Lease and all other night, title and interest of Morigagor m and
to the Leased Property, whether now existing or hereafier acquired, including without hmitation,
under the Lease, is hereby incorporated in the term “Premises” as used in the Mortgage, and is
hereby mortgaged, warranted, assigned, transferred, conveyed and set over to Mortgegee as
security for the Indebtedness. The term “Premises™ as used in the Mortgage and in this Exhibir
“C” shall, with respect to the Leased Property only, be limited 10 the extent of Mortgagor’s
interest therein under the Lease, together with any and all other right, title and interest of
Mortgagor in and to the Premises or Leased Property whether now existing or hereafter acquired.
The covenants, warranties and agreements set forth in the first clause of Section 2 of the
Mortgage regarding Mortgagor having good and indefeasible Title in fee simple to the Premises
shall, with respect to the Leased Property only, be limited to good and indefeasible title to the
leasehold interest of Mortgagor therein pursuant to the Lease. Nothing in this Rider shall be
deemed a consent by Mortgagee to any specific provisions of the Lease or a subordination of the

Mortgage to the Lease.

2. Representation of Morteagor. Mortgagor hereby represents and warrants that:
a The Lease is unmodified and in full force and effect;
b. All reuts and other charges to be paid by Mortgagor as tenant under the Lease are
current; T

C. No vncnred defanltexistsymderthe-Eeasermor-hasthers GCCimed any event war

otherwise would permit Landlord to cancel, terminate or otherwise limit the Lease
In any manner;
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fault by Landlord under the Lease or the

d. Morigagor is not aware of any de
existence of circumstances which would constitute a default by Landlord vnder
the Lease;

e. Mortgagor’s interest in the Lease is subject to no lens or encumbrances EXCEPT 28

set forth on Exhibit “B” to the Mortgage;

case and the entire leasehold estate created
under the Lease, and has the tight under the
required in order for Morgagor o
’s interest thereunder;

f Mortgagor owns and holds the I
thereby, has not assigned irs rights
Lease or has received all appropriate consents
execute the Mortgage and mortgage Mortgagor

Mortgagor enjoys the quiet and peaceful possession of the premises demised
under the Lease and Mortgagor agrees to defend the leasshold estate created

under the Lease for the entire remainder of the term set forth therein;

19

h Neither the Landlord nor the Mortgagor has any offsets, claims or defenses with

performance of either party’s obligations under the Lease, as of the

respect to the
all promptly give Mortgagee written

date of the Mortgage, and Mortgagor sh
notice should any such offset, claim or defense arise;

1 Mortgagor has not sublet a]] Or any portion of the Leased Property;

J- To Mortgagor’s knowledge, the Prime Lezse is unmodified and m full force and
effect;

k To Mortgagor’s knowledge, all rents and other charges to be paid by Landlord as

tenant under the Prime Lease are current;

L To Mortgagor’s knowledge, Landlord is not in default under the Prime Lease, nor
has there occurred any event that otherwise would permit Prime Landlord to

cancel, terminate or otherwise limit the Prime Lease in any manner;

y default by Prime Landlord under the Prime Lease

m. Mortgagor is not aware of an
es which would constifite a default by Prime

or the existence of circumstanc
Landlord under the Prime Lease; and

s interest in the Prime Lease is subject to

1. To Mortgagor’s knowledge, Landlord’
set forth on Exhibit “B” attached to the

no liens or encumbrances except as

.. Mortgage. _
3. Performance. In no event shall Mortgagor do or permit to be done or omit to do or
g@tﬁh@_omssi:::3?a5‘:a3ﬁhefdﬁm§ﬁﬁ "0f Which would impair the security of the

for the termination of the Lease or Prime Lease or would

entitle Landlord or Prime Landlord to declare a forfeiture or termination of the Lease or Pame

Lease or to re-enter the Teased Property. Mortgagor agrees to pay, keep and perform all
tovenants, conditions, agreements and obligations of the tenant set forth in the Lease, and not to

commit or permit any breach thereof

Mortgage or would constitute grounds

19
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4. Notices. Mortgagor shall promptly (i) send to Morigagee 2 copy of any notice from
Landlord claiming the existence of 4 defanlt by Mortgagor under the Lease or the exisience of
any circumstances which would constiture such a defauls; (1) sent to Mortgagee a copy of any
notice from Prime Landlord claiming the existence of default by Landlord under the Prme
Lease; and (11i) notify Mortgagee in writing of the existence of any default by Landlord under the

Lease or the existence of any circumstances which would consgtute such a defaulr.

5. Independent Obligation. Mortgagor agrees that the provisions hereof shall be desmed 16
be obligations of Mortgagor in addition to Mortgagor’s obligations as lessee with respect to

simzlar matters contained in the Lease; provided, however, the inclusion herein of-any covenants
relating 10 similar matters under which Mortgagor is obligated under the Lease shall not restrict
or limit Mortgagor’s duties and obligations to keep and perform promptly all of its covenants as
lessee under the Lease, and nothing in the Mortgage shall be consmued as requiring the taking of
or the omitting to take any action by Mortgagor or Mortgager which would cause a default under
the Lease Morten gor further agress that no release or forbearance of any of Mortgagor’s
obligations under the Lease, pursuant to the Lease or otherwise, shall release Mortgagor from

any of 1ts obligations under the Mortgage.

6 No Merger Mortgagor agrees that so long as the Mortgage 1s in effect, there shall be no
merger of the Lease or any mterest therein, nor of the leasehold estate created thereby, wath the
fee estate 1n the Leased Property or any portion thereof, by reason of the fact that the Lease may
be held directly or mdirectly by or for the account of any person who shall hold the fee estate in
the Leased Property by any means mmcluding foreclosure or deed in lienw of foreclosure If
Mortgagor acquires the fee title or any other estate, title or interest inm all or any poruon of the
Leased Property, the Mortgage shall grant a lien on the fee title or such other estate so acquured,
and such fee title or other estate shall, without further assignment, mortgage or conveyance,
become and be subject to the lien granted by the Mortgage. Mortgagor shall notify Mortgagee of

rtgagor and, on written request by Mortgagee, shall cause to be
executed and recorded such further documents or instruments as may in the sole discretion of

Mortgagee be necessary or desirable to carry out the intent hereof

Ttgagor agrees that (i) no surrender or termination of

7. No Modification or Surrender. Mo
of the Lease or the termination by

the Lease (except a surrender upon the expiration of the term _
Landlord pursuant to the provisions thereof) shall be valid or effective, and (ii) neither the Lease

nor the terms thereof may be amended, supplemented, surrendered or cancelled, or subordinated
to any fee mortgage, to any lease, or to any other interest, either orally or in writing, without the
PIior written consent of Mortgagee, and Mortgagor agrees that any such action, without the prior
written consent of Mortgagee, shall be null and void and of o force or effect and shall constitute

an Event of Default inder the Mortgage.

8. Mortgagor’s Defaglt,

If Mortgagor shall defanlt under the Lease, in addition to all the rights and
remedies provided for in the Mortgage and available at law, Mortgagee may, at its
option, but without any obligation to do so, take any action necessary or desirable
to cure such default. Mortgagor shall on demand reimburse Mortgagee for all
advances made and expenses incumred by Mortgagee in curing or attempting to

a.
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cure any such default (mnchiding without limit reasonable attormeys’ fees),

together with interest thereon at the highest rate applicable to any of the
Indebtedness (but not to exceed the maximum rate permutted by applicable law)
from the date that an advance is made _or expense mewrred, 10 and including the
dare the same is repaid by Mortgagor and all such sums shall be secured by the
Mortgage. Upon receipt by Mortgagee of any written notice of default by
Mortgagor under the Lease, Morigagee may rely thereon and take any action to
cure such defanlt even though the existence or nature of the defaulr may be
disputed by Mortgagor. Mortgagor hereby grants to Mortgagee, and agrees that
Mortgagee shall have, the absolute and immediate right to enter in and upon the
Leased Property or any part thereof to such extent and as often as Mortgages, in
its sole discretion, deems necessary or desirable in order to prevent or cure any
default by Mortgagor as contemplated hereby. Notwithstanding the foregoing or
anything to the contrary contained in the Morigage, this provision shall not

constitute a present assignmocrt of the Lease, and Mortgagee does not hereby

assume, nor shall Mortgagee be deemed to assume or otherwise be responsible
for, performance of the obligations of Mortgagor as lessee under the Lease
Mortgagee shall be hable for the obligations of Mortgagor as lessee under the
Lease only afier Mortgagee has acquired, by foreclosure or otherwise, and 1s
holding, all of Mortgagor’s right, title and mterest i the Lease and possession of

the Leased Property.

b. Any breach or default by Mortgagor of any term, condition or covenant contamned
in the Lease or the occurrence of any circumstances which would permit Landlord
to cancel, terminate or otherwise limmat the Lease i any manner, and the
continuance of any of the foregoing beyond the expiration of any applicable
notice and cure period, shall constitute an Event of Default under the Mortgage

S. Estoppel Certificate. Mortgagor shall promptly furnish to Mortgagee all mformation
that Mortgagee may request concerning the performance by Mortgagor of its obligations under
the Lease. Promptly upon demand by Mortgages, Mortgagor shall obtain from Landlord and
fumish to Mortgagee estoppel certificates executed by Landlord, respectively stating, among
other things, the dete through which rent has been paid under the applicable Lease, whether or
not there are any defaults under the Lease, and the nature of such defanlts. T

10 New Lease. Mortgagor agrees that, if the Lease is for any reasor whatsoever terminated
prior to the natural expiration of its term and Mortgagee or its designee shall zcquure from
Landlord a new lease or leases of the Leased Property or any part thereof, Mortgagor shall have
no right, title or interest in or to such new lease ur the leaschold estate created thereby.

11.  Notice of Bankruptey. Mortgagor shall promptly notify Mortgagee of any ﬁling by or
picy-Code, 1iie 11 of the United

against Landlord or Morteagor ofapetitormnderthe=B anks

~ States Cme same may be amended or recodified from time to time, together with any

successor or_similar statute, the “Bankruptcy Code™), settmg forth any information gvailable to
Mortgagor including the date of such filing, the court in which such petition was filed, and the

relief sought therein. Mortgagor shall promptly deliver to Mortgagee any and all notices,

—
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summouns, pleadings, applications and other documents receiv afi by Mortvacor m conpechion
with any such petition and any proceedings relating thereto.

12. Restriction on Actions under Bankruptey Code. Mortgagor shall not commence any
action, suit, proceeding or case, or file any application or make any motion in respect of the
Leased Property, including the Lease, in any bankruptcy case filed by or against Landlord,
_withour the prior written consent of Mortgagee. If any action, proceeding, motion or notice shall
be commenced or filed under the Bankruptcy, Code in respect of Landlord or the Leased
Property, Mortgagee shall have the option, to the exclusion of Mortgagor, exercisable upon
notice from Mortgagee to Mortgazor, to conduct and control any such hitigation with counsel of
Mortgagee’s choice. Mortgagee may proceed in its own name, or in the name of Mortgagor in
connection with any such litigation, and Morrgagor agrees to execute any and all powers,
authonizations, consents or other documents required by Mortgagee in connecton therewith.
Mortgagor shall, upon demand, pay to Mortoagee all costs and expenses (mcludmCy reasonable
attorneys’ fees) paid or incurred by Mortgagee in cornecton with the prosecution or conduct of
any such proceedings. Any such costs or expenses not paid by Mortgagor as aforesaid shall be
secured by the Mortgage and shall be added to the Indebtedness. Mortgagor shall not commence
any action, suit, proceeding or case, or file any application or make any motion, in respect of the
Lease in any bankruptcy case filed by or against Landlord under the Bankrupicy Code without

the prior written consent of Mortgagee.

13. Bankruptey of Landlord.

Mortgagor acknowledges that, pursuant to Section 365 of the Bankruptcy Code, it
is possible that a trustee in bankruptcy of Landlord, or Landlord as debtor-in-
possession, could reject the Lease; in such event, Mortgagor, as tenant, would
have the election described in Secton 365(h) of the Banktuptcy Code (which
election, as the same may be amended, revised or recodified from time fo time,
and together with any comparable right under any other state or federal law
relating to bankruptcy, reorganization or other relief for debtors, whether now or
bereafter in effect, is herein called the “Election”™) to treat the Lease as terminated
by such rejection or, in the alternative, to remain in possession for the balance of
the term of such Lease and any renewal or extension thereof that is enforceable by
the tenant under applicable non-bankruptcy law. Mortgagor covenants that it will
not suffer or permit the termination of the Lease by exercise of the Election ox
otherwise without the prjor written consent of Mortgages. Mortgagor
acknowledges that, since the Lease is a primary part of Mortgagee’s security for
the obligations secured under the Mortgage, Mortgagee does not anticipate that it
would consent to iermination of the Lease and shall not under any circumstances
be obligated to give such comsent. Mortgagor further ackmowledges that any
"Election made without the consent of Mortgagee shall be null and yoid and of no

a.

f\.u CC-or U.LLUL: [

b. In order to secure the covenants made herein and as security for the other
obligations secured under the Mortgage, Mortgagor assigns the Election and all of
Mortgagor’s other rights and remedies at any time arising under or pursuant to the
Bankmptcy Code, including without limitation, all of Mortgagor’s rights to
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remain in possession of the Leased Property, to Morigagee. Mortgegor

acknowledges and agrees that Mortgagee may use the Election at any time in
order to protect and preserve the nights and interests of Mortgagee under the
Mortgage, since exercise of the Election in favor of terminating the Lease would

copstiture waste under the Mortgage.

_ Mortgagor acknowledges and agrees that the Election is in the nature of @ remedy
and 1s not a property interest which Mortgagor can separate from the Lease
Therefore, Mortgagor agrees thai exercise of the Election in favor of preserving
the right to possession under.the-Lease shall not be deemed to constitute a taking
or sale of the Leased Property by Mortgagee and shall not enfitle Mortgagor to

any credit against the Indebtedness.

Mortgagor acknowledges and agrees that, in the event the Election is exersised in
favor of Mortgagor remaining in possession, Mortgagor's resultiug nght o
possession and use of (and rents and profits from) the Leased Property, as
adjusted by the effect of Section 365 of the Bankruptcy Code, whether or not all
or any part of the Leased Property has been subleased, shall then be part of the
Leased Property and shall be subject to the hen of the Mortgage. Mortgagor
acknowledges and agrees that said right to possession and use of the Leased
_ Property as so adjusted shall be equivalent to the leasehold mterest which 1s
mcluded in the Leased Property at the time of execution of the Mortgage.

Mortgagor hereby unconditionally mortgages, warrants, assigns, transfers and sets

over to Mortgagee all of Mortgagor’s claims and rights to the payment of
damages arising from any rejection by Landlord of the Lease under the

Bankquptcy Code. Mortgagee shall have the right to proceed in ifs own name or in
the name of Mortgagor in respect of any claim, suit, action or proceeding relating
to the rejection of the Lease, including, without hmuitation. the right to file and
prosecute any proofs of claim, complaints, motions, applications, notices and
other documents and the right to vote with respect to such claim on amy
bankruptcy plan. This assignment constitutes a present, imevocable and
unconditional assignment of the foregoing claims, rights and remedies, and shall
continue in effect until all of the Tudebtedness shall have been fully salisfied and
discharged. Any amounts received by Mortgagee as damages arising out of the
rejection of the Lease shall be applied first to all reasonable costs and expenses of
Mortgagee (including, without limitation, reasonable attorneys’ fees) incurmred in
connection with the exercise of any of its rights or remedies related therelo, then
to the Indebtedness until it is irrevocably paid and discharged in full, and then to

the Mortgagor.

PR S

e fer—a—rejection by Tandiord of e Lease, IViOrtgagor seeks, pursuant to

subsection 365(h)(1)(B) of the Bankmuptcy Code, to offset against the rent
reserved in such Lease the amount-of any damages caused by thé mon-
performance by Landlord of any of Landlord’s obligations under the Lease,
Mortgagor shall, thirty (30) days prior to effecting such offset, notify Mortgagee
in writing of its intent to do so, setiing forth the amounts proposed to be so offset

23 ’
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the notice shall have been given, subject to the performance by Mortgagee of the

agreement provided for m clause (1) of the preceding sentence

Effective upon the entry of an order for rehef in respect of Mortgagor under the
Bankruptcy Code, Mortgagor hereby assigns and transfers to Mortgagee a non-
exclusive right to apply to the Banlauptey Court for an order extending the period
during which the Lease may be rejected or assumed.

25
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As of January 3 2008 for value received, tne unaersigned {(*Debtor) pledges, assigns and grants fo Comerica Bank
Commercial Loan Documeniauen

("Bank”), whose aodress s 39200 Six Mile Road Lwsnia Michigan 48152, Auention
Interest or other len ansing

Mail Code 7578, & conunuing secunty interest and lien {any pledge assignment, security
lateral (as oefined below) 10 secure payment

hereunder s Sbmeumes rererred to herein as a ‘security inierest’) in the Col
ation or otherwise or all exisung and ruwure inoshteaness

when due, whether by sated matunty, demand, acceler
("Indebteaness’) to tne Bank of N/A ("Borrower”) and/or Deptor  Incebiedness
ies of the Borrower and/or Debtor to the Benk, whetner absoluie or

inciudes witrour imit any ana all obligations or habil
conungent d.rect or indirect, voluntary or 1nvoluntary,
and all obligatons or habilmes for which the Borrower
the irvalidiry or unentorceability o) them by reason of any bankruptcy, insolvency or other law or 1or any o
and all amendments modifications, renewals and/or BY1ensions of any o the above, all cosis Incurrea by Bank mn

establishing, determining conunuing, or derending the validity or priority of its secunty inerest, or 1n pursuing ns rights and
n Bankh and Bomrower ano/or Debtor or 1

remedies under this Agreement or under any other agreement betwee

connection with any proceeding involving Bank as a result of any financiz| accommodation to Borrower and/or Debtor and
all other costs or collecting Indebtedness, inclading y tho gt i,y 3 aHoTeys 1ees Denlor agrees o pay Bank all such costs
Incurred by the Bank, Immediately upon cemand, and unhl paid all costs shall bear inierest at ine highest per annum rawe

applicable to any of the Indebtedness but not In excess of the maxmurr rate permiied by law  Any reierence 1n this
Agreement 10 atiorneys rees shall be aeemed a reserence o reasonaple fees costs, and expensas or boh In hotse and
outside counsel and paralegals wherther inside or outside counsel 1s used whedher or not a surt or acuon Is instiated and
L0 court costs i1 a sur or achion 1s insuwted ana whether 8lorneys Tees or court costs are Incurred st the trial coun level
on appeal in a bankruniwcy, adminisvanve or probaie proceeding or otherwise Debtor urther covenants agrees

recresents and warranis as rollows

liquidated or unliquidatea joint or several, known or unknown any

and/or Debtor would otherwise be hizble to the Bank were 1 not TOT
ther reason any

1 Collateral shall mean all personal prooerty or Debior including wr hout mrtauon all o the following property

Debtor now or later owns or nas an interest 1 wherever Jocared

purposes or ius Agreemen: “Accounts Receivanle” consists o all eccoun s,

g without limi elecronic chamnel paper and tangple chanal
instruments and ngnis © paymen:. evidenced by
€ nsurance recervables commercial wr daims
ons, and nghis 10 payment tor money or 1unds

° all Accounis Recervanle (ror
general intangibles, chatel paper (includn
paper), conuact ngnts, aeposn accounts documents,
chattel paper documents or instruments healh cer
letters o) credn jetter OT credn rights supporung obligau

advanced or sold),

° all Inventory,

® all Equipment and Fixwures,

° all Software (for purposes of tris Agreement, “Software” consists of all (1) computer programs and
a transacuon relating to the program, and {it) computer

is associated with the goods in such a manner that 1t
custornanly i1s considered part of the goods, and whether or not, by becoming the owner of the goods, a
person acquires a nghi to use the program In connection with the goods, and whether or not the program
Is embedded n goods that consist solely of the mediumn in which the program is embedded),

e STV NPT Iy X SRy S
T P TR (o= = TN {1 ILDY

o all investment property (including without hmit_sacir o

o specific items listed below and/or on attached Schedule A, if any, is/are also included in Coliateral
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Warranties, Covenants and Agreemenis

21

22

23

24

2.5

all goods, nstruments, (including, without limit, promissory notes), documents (incluaing, withour I,
negouable documents), policies and certficates of insurance, depostt accounts, ana money or otner
property (except real property which is not a fixiure) whicn are now or later in possession o1 Bank, or as 10
wnich Bank now or fater contols bossession by aocuments or otherwise, and

al acdihions attachments, accessions, paris, replacements, substiunons, renewals, interest, dividends,

distnibutions, nghts of any kind (including but not hmitea to siock splns, stock nghis, voung and
or peraining to the above induding, winour b, cash or

preferential rights), progucts, and proceeds of

other property which were procesds and are recovered by a banhrupicy wusiee or omerwise as a
perty _

preterenual ransfer by Debror -

llateral shall not be limned by a Separaie

Collateral, a reference to a type of co

In the definmon of
specific or narower Type of that collateral

reference to a more

- Debtor warranis, covenants and agrees as follows.

furushi to Baiik, in form ano at inervals as Banh may request, any informauon Bank may
equest and allow Bank to examine, inspect and copy any of Debtor's books and records

Debror shall, at the request of Bank, mark its records and the Collzteral to clearly indicate tne securty

interest of Bank under this Agreesment

_,
(O]

Q)

0

@]

=

o

=2

<

5 ==

At the time any Collateral becomes, oris represented to be supject 10 & secunty inferest in favor of Bank,

Debtor snall be deemed to have warranted that (a) Debror s the jawful owner of the Collzteral and has
curity interest granted to Bank, (D) none of the Collateral is

the nght and authonity 10 subject 1t 16 2 se
Subject to any secunty interest other than that in favor of Bank, (¢) there are no financing statements on
file, other than In favor of Bank, (d) no person, other than Bank, has possession or control {as defined in
ne Uniform Commercial Code) of any Collateral of such namwre that perfecuon of a securny Interest may
be accomplished by control, and (&) Debror acquirea jts ngnis in the Collateral n te ordinary course of nis
business
Deptor wil] keep the Collateral free at all imes from all claims, liens secunty interesis and encumbrances
other than those in favor of Bank Debtor will not without the prior wrimen consent of Bank, sell, rranster
or lease, or permit 1o be sold, wansferred or leased, any or all of the Collateral, except (where nveniory Is
nveniory

pledged as Collateral) for Inventory 7 the orainary course of its business and will not rewrn any |
10 its supplier Bank or ns represe reascnable times inspect the Collaieral and may

enter upon all premises where the Coll

Deblor will de all acts and will execute or cause to be execuied all writings requested by Bank 1o
establish, martan and conunue an exclusive, perfected and first securily interest of Bank in the
Collateral. Debtor agrees that Bank has no obligation to acquire or perfect any lien on or securmy interest
In any asset(s), whether realty or personalty, fo secure payment of the Indebtedness, and Debtor is not
relying upon assets n which the Bank may have a len or securmty inferest for payment of the

Indebtedness. )

they can be paid without interest or penalty all taxes, assessments and
arge, or encumbrance upon any

a manner satisfactory to Bank if

ntatves may at all
aieral is kept or might be Jocated.

Debtor will pay within the time that
similar charges which at any tme are or may become a lien, ch

Collateral, except to the extent contested in good fath and bonded n

Debtor fails to pay any of these taxesw._ass‘essmenigﬁor.gthemcbarges—:n th
has the option (but not the obligation) to do so and Debtor agrees to repay all amounts so expended by

2.6

Bank immediately upon demand, together with interest at the highest lawful default rate which could be

charged by Bank on any Indebtedness. -

Debtor will keep the Collateral in good condition and will protect it from foss, damage, or detenoration
from~any cause. Debtor has and will maintain at all tmes {a) with respect {o the Coliateral, insurance
under an *all risk” policy against fire and other risks customarily insured against, and (b) public liability
insurance and other insurance as may be required by law or reasonably reguired by Bank, all of which

2
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2.8

2.9

2.10

insurance shall be in amount, form and content, and writien by companies as may be salisfaciory t
Bank, conaining a lender’s loss payzble endorsement acceprable to Bank. Debtor wil deliver 1o Ban
immediately upon demand evidence satisfactory to Bank that the required insurance has been procurec
If Deblor fails 1o maintain satisfactory insurance, Bank has the option {but not the obligation) to do so an
Debtor agrees to repay all amounts so expended by Bank immediately upon demand, together wit
interest at the highest lawful default rate which could be charged by=2ank on any indebtedness.

On each occasion on which Debtor evidences to Bank the account balances on and the nature and exien
of the Accounts Receivable, Debtor shall be deemed to have warranted that except as ptherwise
indicated () each of those Accounts Receivable is valid and erforceable without performance by Debtor
of any act; (b) each of those account balances zre in fact owing, (6) there are no setoffs, recoupments,
credits, contra accounts, counterclaims or defenses against any of those Accounts Receivable, (d) as to
any Accounis Recefvable represented by a note, trade acceptance, draf or other instrument or by any
chattel paper or document, the same have been endorsed and/or delivered by Debtor to Bank, (g) Dehtor
has not received with respect 10 any Account Receivable, any notice of the death of the related account
debfor, nor of the dissolution, liquidation, termination of existence, insolvency, business failure,
appointment of a receiver for, assignment for the benefit of creditors by, or filing of a petiton in

bankruptcy by or against, the account debtor, and {f) as to each Account Receivable, except as may he
itted by Bann to the conwary in anoiner document, the account debtor is not an affiliste of

expresely nermitt
Debtor, the United States of America or any department, agency or instrumentality of &, or a citizen or

resident of any jurisdiction outside of the United States. Debtor will do all acts and will execute all wriings
requested by Bank to perform, enforce perfarmance of, and collect all Accounts Receivable. Debtor shall
neither make nor permu any modification, compromise or substitution for any Account Recelvable winout
the prior written consent of Bank Bank may at any time and from time to time verify Accounts Recewable
directly with account debtors or by other methods accepiable {o Bank without noufying Debtor. Debior
agrees, at Bank’s request, to arrange or cooperate with Bank in arranging for verification of Accounts

Receivable.

Debtor at all fimes shall be in strict compliance with all applicable laws, including without fimit any laws,
ordinances, directives, orders, sw2tuies, or regulations an object of which is to reguiate or improve heaith,

safety, or the environment (“Environmental Laws?).

If Bank, actng in its sole discretion, redelivers Collateral to Debtor or Debior’s designee for the purpose of
(a) the ultimaie sale or exchange thereof; or (b) presentation, collection, renewal, or regisvation of
transfer thereof, or (c) loading, unicading, sioring, shipping, transshipping, manufacturing, processing or
otherwise dealing with it preliminary 10 sale or exchange; such redelivery shall be in frust for the benefit of
Bank and shall not constitute a release of Bank’s security imerest in it or in the proceeds or products of it
unless Bank specifically so agrees in writing. If Debtor requests any such redelivery, Debtor will deliver
with such request a duly executed financing statement in form and substance safisfactory fo Bank. Any
proceeds of Collateral coming into Debtor's possession as a result of any such redelivery shall be held in
trust for Bank and immediatel delivered to Bank for application on the Indebtedness. Bank may (n its
sole discretion) deliver any or all of the ‘Collateral to Debtor, and such delivery by Bank shall distharge
Bank from all liability or responsibility for such Collateral. Bank, at its option, may require delivery of any
Collateral to Bank at any time with such endorsements or assignments of the Collateral as Bank may

s

request.

At any time and without notice, Bank may, as to Collateral other than Equipment, Fixtures or Inventory;
{a) cause any or all of such Collateral to be transferred to its name or to the name of its nominees; (b)
receive or collect by legal proceedings or otherwise all dividends, interest, principal payments and ‘other

el bt

e

sums and all other distributions at any time payvable or receivzble on account ofsuch

e Same as Collateral, or apply the same to the Indebtedness, the manner and distribution of the

application to be in the sole discretion of Bank; (¢) enter into any extension, subordination, reorganization,
deposit, merger or consolidation agreement or any other agreement relating to or affecting such
Collateral, and deposit or surrender contro| of such Collateral, and accept other property in exchange for
such Collateral and hold or apply the property or money so received pursuant to this Agreement; and {d)
take such actions in its own name or in Debtor’s name as Bank, in its sole discretion, deems necessary or
appropriate fo establish exclusive control (as defined in the Uniform Commercial Code) over any
Collateral of such nature that perfection of the Bank’s security interest may be accomplished by control.

3
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_ . Bank may assign any o the Indebtedness and deliver any or all of the Collateral to its ssignee. whe e
shall have with respect 10 Collateral so delivered all the rights and powers of Bank under this Agreemen
and after that Bank shall be fully discharged from all liebility and respansibility with respect to Collzier:

N
—
-

so delivered.

2.12  Debior delivers this Agreement based solely on Debior's independent investigation=¢f (or decision not t
°  Investigate) the financial condition of Borrovzer and is not relying on any information furnished by Bank
Debtor assumes full responsibility for obtaining any further informstion conceming the Borower.
financial condition, the status of the Indebtedness or any other matier which the undersigned may deen
=Necessaly or appropriaie now or later. Debior waives any duty on the pari-af Bank, and agrees tha
Debtor is not relying upon nor expecting Bank o disclose io Debior zny fact now or laler known by Bank
whether relating io the operations or condition of Borrewer, the existence, liabiliies or financial conditior
of any guarantor of the Indebtedness, the ocsurrence of any default with respect to the Indebiedness, o
otherwise, notwithstanding any effect such fact may have upon Debtor's risk or Debtor's rights against
Borrower. Debrtor knowingly accepts the full renge of risk encompassed in this Agreement, which nsk
includes without limit the possibility that Borrower may incur Indebtedness to Bank afier the financial
condition of Borrower, or Borrower’s ability to pay debts as they malure, has deteriorated. )

213 Debtor shall defond indemnify and hoid harmiess Bank, s employees, agents, shareholders, sffiliates,
officers, and directors from and against any and all claims, damages, fines, expenses, liabilities or causes
of action of whatever kind, including without limit consultant fees, legal expenses. and attorneys fees,
suffered by any of them as a direct or indirect result of any actual or asserned violation of any law,
including, without limit, Environmental Laws, or of any remediation relating to any property required by
any law, including without Iimir Environmental Laws, INCLUDING ANY CLAIMS, DAMAGES, FINES,
EXPENSES, LIABILITIES OR CAUSES OF ACTION OF WHATEVER KIND RESULTING FROM BANK'S
OWN NEGLIGENCE, except and to the extent (but only to the extent) caused by Bank’s gross negligence

or willful misconduct.

3. Collection of Proceeds.

3.1 Debtor agrees 10 collect and enforce payment of all Collateral untii Bank shall direci Debtor w0 the
contrary. Immediately upon notice to Debtor by Bank and at all times after that, Debtor agrees to fully
and promptly cooperate and assist Bank in the collection and enforcement of all Collateral and 1o hold in
trust for Bank all payments received in connection with Collateral and from the sale, lease or other
dispositon of any Coliateral, all rights by way of suretyship or guaranty and all rights in the nawre of a lien
or security interest which Debtor now or laier has regarding Collateral. Immediately upon and afier such
notice, Debtor agrees to (&) endorse o Bank and immediately deliver to Bank all payments received on
Collateral or from the sale, lease or other disposition of any Collateral or arising from any other rights or
interests of Debtor in the Collateral, in the form received by Debtor without commingling with any other
funds, and (b) immediately deliver.to Bank all property in Debtor's possession or later coming into
Debtor’s possession through enforcement of Debtor's rights or interests in the Collateral. Debtor
irevocably authorizes Bank or any Bank employee or agent to endorse the name of Debtor upon any
checks or other items which are received in payment for any Collateral, and o do any and all things
necessary in order to reduce these items to money. Bank shall have no duty as fo the collection or
protection of Collateral or the proceeds of i, nor as io the preservation of any related rights, beyond the
use of reasonable care in the custody and preservation of Collateral in the possession of Bank. Debtor
agrees o take all steps necessary to preserve rights against prior parties with respect to the Coliateral.
Nothing in this Section 3.1 shall be deemed a consent by Bank to any sale, lease or other disposition of

any Collatera.

J—

=2 Déiiioﬁagrees that immediately upon Bank’s request (whether or not any Event of De‘faglt exists) Fhe
indebtedness shall be on a “remittance basis” in accordance with the following. In connection thgrewﬁh,
Debtor shall at its sole expense establish and maintain (and Bank, at Bank’s option may establish and

maintain at Debtor’s expense):

(@) A United States Post Office leck box {ihe ®Lock Box”), to which Bank shall have exclusive access
and control. Debtor expressly authorizes Bank, from time fo time, fo remove cont‘ents from the
Lock Box, for disposition in accordance with this Agreement. Debtor agrees to nofify all account

. - 4
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oeptors ana other pares obligatea 10 Debior ha™ all paymentss mace 10 Depwor {other na

paymenis by elecwonic funds transfer) shall be remiaed, for the credit of Debror, 10 the Lock Box
and Debtor shall incluce a like statement on all invoices, ana

(b) A non-interest beaning oeposit account with Bank which shall be tlec as cesignated by Bant {the
“Cash Collateral Account?) to which Bank shall have exclusive access and conirol Debtor agrzes
10 noufy all account deblors and other parues obligated to Debior that all paymenis mace tc
Debtor by electronic funds fransfer ghall be remmed 7o the Casn Collateral Account, and Debor
at Bank’s request shall include a like staiement on all invoices Debtor shall execue al
documents and wdthoriza‘tons as reguired py Bank to esizblish and mainain me Lock-Box ana

the Casn Collateral Account

All items or amounts wnich are remitied to ine Lock Box, to-the Cash Collateral Accouny, or oinerwise
delivered by or for the benefit of Debtor 1o Bank on account of partial or 1ull payment of, or with respect 1©
any Collateral shall, at Bank’s option, (1) be applied 1o the payment of the Indeptedness, whewmer then due
or not, in such order or at such tme of application as Bank may determine In 1S sole discretion, or, () be
deposited to the Cash Collateral Account Debtor agrees that Bank shall not be liable for any loss or

damage which Debtor may suffer as a result of Bank’s processing nf items or rts exercise of any other
nghts o remedies proer the Asres~en*, m2'L20g wil,oul wMadnon NGFEC, SPECia OF LoNSeauenual

damages, loss of revenues or profits, or any claim, demand or acuon by any third party ansing out o1 or in
connection with the processing of items or fne exercise of any other nghts or remedes under this
Agreement Debtor agrees to indemnify and hold Bank harmless from and against all such third party
claims, demands or achons, and all related expenses or liabilmes, including, without limitatior, anorneys
fees and INCLUDING ANY CLAIMS, DAMAGES, FINES, EXPENSES, LIABILITIES OR CAUSES OF
ACTION OF WHATEVER KIND RESULTING FROM BANK'S OWN NEGLIGENCE, except and o the
extent {but only to the exient) caused by Bank’s gross negligence or willrul misconduct

Defaults, Eniorcement and Application cf Proceeas

41

Upon the occurrence or any of me following events (eacn an “Event of Derault”) Deptor shall be in deraul:
under th's Agreement

(&) Any failure 10 pay the Indebtedness or any otner indebtedness wnen due, or sucn portion of it as
may be due, by accelerauon or otherwise, or

(b) Any falure or neglect to comply with, or breach of or default under, zny term of this Agreement, or
any other agreement or communent between Borrower, Debtor, or any guarantor or any or the

Indebtedness (“Guarantor”) and Bank, or

(c) Any warranty, representation, financial statement, or other information made, given or “urnisnea
to Bank by or on behalf of Borrower, Debtor. or any Guarantor shall be, or shall prove to have
been, false or matenally misleading when maue, grven, or furnished, or

(d) Any loss, thefl, damage or destruction to or of any Collateral involving an amount in excess of
$100,000, or the issuance or fiing of any attachment, levy, garmishment or the commencement of
any proceeding in connection with any Collateral or of any ather judicial process of, upon of in

respect of Borrower, Debtor, any Guarantor, or any Collateral, or

{e) Sale or other disposition by Debtor, of any substantial portion of its assets or property or voluntary
hinre "L.E_h‘vl‘\g’ 2"5":’::"_"‘4—-«&5-’-‘:‘,'

_____suspension_of the-ransachon_of business by Bomower—Debios

dissolution, termination of existence, merger, consolidation, insolvency, business failure, or
assignment for the benefit of crediors of or by Borrower, Debtor, or any Guarantor; or
commencement of any proceedings under any state or federal bankruptcy or insolvency laws or
laws for the relief of debtors by or agamnst Borrower, Debtor, or any Guarantor; or the appointment
of a recerver, trustee, court appointee, sequestrator or othervwse for &ll or any part of the property

of Borrower, Debtor, or any Guarantor, or -

5
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4.2

(9)

Upon the occurrence of any Event of Default, Bank m
declere any or all of the Indebtedness to be immea
exercise any right or rem edy available to-# incl

(f)

Bank deems the margin of Collateral insufficient or nself insesure, in good faith belisving thar :h
prospect of payment of the Indebiedness or performance of this Agreement is impairad or she

fear delerioration, rem oval, or waste of Collaisral: or
An event of default shall occur under any instrument, agreement or other gocument evidenzing
securing or otherwise relating to any of the indebtedness.

ay at Its discretion and without prior notice to Denio,
aiztely due and payable, and shall have and may
uding, wihout hmitation, any cne or more of the following

rights and remedies:

_. (@

(b)

(c)

(d)

It, In foreclosure and otherwise, available to

Exercise all the righis and remedies upon defau
Commercial Code and other applicable law;

secured parties under the provisions of the Uniform
ose upon the len and security interest granted by this
all amounts then due and owing as Indebtedness, and to
or the proceeds of any sale of it;

Institute Jegal proceedings to forec
Agreement, to recover judgment for
collect the same out of any Caollateral
Institute legal proceedings for the sale, under the Judgment or decree of any court of competent
Jjurisdiction, of any or all Collateral; and/or

Personally or by agents, ariorheys, Or appointment of a receiver, enter upon any premises where
Collateral may then be located, and take possession of all or any of it andfor render ii unusable,
and without being responsible for loss or damage 10 sucn Collzteral, hold, operate, sell, lease. or
dispose of all or any Coliateral at one or more public or prnivaie sales, leasings or other
dispositions, at places and times and on terms and conditions as Bank may deem fit, without any
previous demand or advertisement: and €xcept as provided in this Agreement, all notice of sale,
lease or other disposition, and adverisemens, and other notice or demand, any right or equiy of
redemption. and any obligation of a prospective purchaser or lessee 1o inguire as to the power
and authority of Bank 1o sell, lease, or otherwise dispose of the Collateral or as o the application
by Bank of the proceeds of sale or otherwise, which would otherwise be required by, or available
to Debtor under, applicable law are eXxpressly waived by Debtor to the fullest exzen: permitted

At any sale pursuant to this Section 4.2, whether under the power of sale, by virue of judicial
proceedings or otherwise, it shall not be necessary for Bank or & public officer under order of a
court to have present physical or constructive possession of Collateral to be sold. The recitals
contained in any conveyances and receipts made and given by Bank or the public officer to any
purchaser at any sale made pursuant to this Agreement shall, to the exient permitied by
applicable law, conclusively establish the truth and accuracy of the matiers stated (including,
without limit, as to the amounts of the principal of and interest on the Indebtedness, the accrual
and nonpayment of it and advertisement and conduct of the sale); and all prerequisites to the sale
shall be presumed to have been satisfied and performed. Upen any sale of any Collateral, the
receipt of the officer making the sale under Judicial proceedings or of Bank shall be sufficient
discharge to the purchaser for the purchase money, and the purchaser shall not be obligated 1o
see to the application of the money. Any sale of any Collateral under this Agreement shall be a
perpetual bar against Debtor with respect to that Collateral. At any sale or other disposition of the
Collateral pursuant to this Section 4.2, Bank disclaims all warranties which would otherwise be
given under the Uniform Commercial Code, including without limit a disclaimer of any warranty

relating to title, possession, quiet enjoyment or the like, and Bank may commuiiicate these
dhf‘b‘mers—tef—a—puraﬁa’s’er*aﬁ“mﬁh_ﬁi“sposﬁlon, “This disclaimer of warranties will not render the

Y S T

Debtor shall at te request of Bank, notify the account debtors or obli
Collateral and direct payment of it to Bank. Bank may,

S0 notify and direct any account debtor or obligor, At
Default shall have occurred, Debtor shall immediately

sale commercially unreasonable. '

gors of Bank’s security interest in the
itself, upon the ocourrence of any Event of Default
the request of-Bank, whether or not an Event of
take such actions as the Bank shall request o

6
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4.4

4.7

4.8

49

— 9-615 (f) of the Uniform Commercial Code (as_in_effect.on

r’%a in the Uniform Commercial Code) by Bank over zny Collz

1ablish exclusive convol (as d
clion of a security interest may be accomplished by conirol.

which is of such a nature that perfe

The proceeds of any sale or other disposition of Collateral authorized by this Agreement shall be appliet

by Bank first upon all expenses authorized by the Uniform Commercial Code and aff reasonable afforneys

fees and legal expenses incurred by Bank; the bal ance of the proceeds of the sale or other dispositior

shall be applied in the payment of the Indebtedness, first fo interest, then to principal, then to remaining
Indebtedness and the surplus, if any, shall be paid over to Debtor or io such other person(s) as may be
entitled to it under applicable law Debtor shall remain liable for any deficiency, which it shall pay w Bank
immediately upon demand. Debtor agrees that 8ank sheii be under no obligation to accept any noncash
proceeds in connection with any -sale or disposition of Collateral uniess failure fo do so would be
commercially tnreasonable. If Bank agrees in its sole discretion to accept noncash proceeds (unless the
failurg.to do sc would be commercially unreasonable). Bank may ascribe any commercially feasonabl

value w such proceeds. Without limiting the foregoing, Bank may epply any discount- factor in
determining the present value of proceeds to be received in the future or may elect to apply proceeds to
be received in the future only as and when such proceeds are aciwally received in cash by Bank.

Nothing in this Agreement is intender, nor shall it be consirued, io preclude Bank from pursuing any other
remedy provided by law or in eguity {or the collsction of the indebiedness or for the recovery of any other
sum 10 which Bank may be entitled for the breach of this Agreement by Debtor. Nothing in this Agresment
: . o
A\

shall reduce or release in any way any rights or secuniy interests of Benk contained in any existing
agreesment between Borrower, Debtor, or eany Guarantor and Bank.

No walver of default or consent to any act by Debtor shall be effective unless in writing and signed by an
authorized officer of Bank. No waiver of any default or forbearance on the part of Bank in enforcing any of
its rights under this Agreement shall operate as a waiver of any other default or of the same default on 2

future occasion or of any rights.

Debtor (a) wrevocably appoints Bank or any agen: of Bank {which appointment is coupled with an
interest) the true and lawful amomey of Debtor (with Tull power of substution) fo act in the name, place
and siead of, and zt the expense of. Debior and (b) sutnorizes Bank or any agent of Bank, in fis own
name, at Deblor's expense, 1o do any of the following, as Bank, in fis sole discretion, deems appropraie:

{1 10 demand, receive, sue for, and give receipis or acquitiances for any moneys due or ic become
due on any Collateral and to endorse any iem representing any payment on or proceeds of the
Collateral;

fo execute and file in the name of and on behalf of Debtor all financing statements or other fllings
deemed necessary or desirable by Bank to evidence, perfect, or coniinue the security interests

gramed in this Agreement; and

(i)

(i) “to do anwa perform any act on behalf of Debtor permitted or required under this Agresment.

Upon the occurrence of an Event of Default, Debtor also agrees, upon reguest of Bank, to assemble the
Collateral and make it available to Bank at any place designated by Bank which is reasonably convenient

to Bank and Debior.

The following shaill be the basis for any finder of fact's determination of the value of any Collateral which

is the subject matter of a disposition giving rise 1o a calculation of any surplus or denclency under Section
ect.on oraffer l.n‘, Ao xn4.>:;{a7 -me-Soiatgralwhich™

is—the—subject matter of the dispositon shall be valued in an “as iS condmon as of the date of the
disposition, without any assumption or expectation that such Collateral will be repaired or improved in any
manner; [b) the valuation shall be based upon an assumption that the transferee of such Collateral
“desires a resale of the Collateral for cash promptly (but no later than 30 days) following the disposition;
(c) all reasonable closing costs customarily borne by the seller in commercial sales transactions relating
to property similar fo such Colateral shall be deducted “including, without limitation, brokerage
commissions, tax prorations, attorneys’ fees, whether inside or outside counsel is used, and marketing
costs; (d) the value of the Collateral which is the subject matter of the disposition shall be further

7
Defroit 812321 2



51

55

56

1

—d,l.gence:m*con*eﬁtmg any Indebtedness, and agree(

Qiscounea 10 account for any estmatea nolaing costs assoceea win Mmainw@ining sucn Colz er
Penaing sale (io the extent no: acceunced for in (c) above), ana omer maimenarce, operamonal an
ownersnip expenses, and (e) any expert opinion testimony given or considerea in CONNEc ion wir

determination of the value or sucn Collateral must be given by persons having at least 5 years expenzanc
N appraising property similar 1o the Collateral and wno have tonaucted ana prepared a complete vwriney
@ppratsal of sucn Collaieral tahing into consiceraton the facors set rorth above  The “value® of anv sucr
Coliateral shall be a factor in determining the amount of proceeds wnich woula have been realzed n
disbosmon to a transferee other than a secured party, a person relaten o z secured party or a seconoar

obligor under Section 8-615(f) of the Uniform Commeroial Code

-

Miscellaneaous.

notices, recuests and demands required

bnil Bank 15 advised.in wriung by Debtor to the contrary, all
Debtor a* e 1ollowing adaress

under this Agreement or by law sMall be given to, or mace upon,

40800 Woodward Avenue

STREET ADDRESS
Bloomfield Hilis "f ot gan 4830~ Oakland
CITY STATE ZIP CODE COUNTY

ce o1 all contemplated changes in Debtors

han 45 days prior writien nou
don o1 any Collateral, bu,

ace of business and/or loca
t caused py this change

Debor will give Bank not less 1
name location, chier execunve office, pnncipal pl

the giving of this notice shall not cure any Event of Defaul
Bank assumes no duty of perormance or other responsibility under any conracts comainea within the

Collatera]

I assign tfransser Negouate or gran. partcivatons or any Inieres: in any oral' or
the Indebtedness and any relaied obligations, including wrthout imi -rus Agreement In connecuon with
the anove, bur without Iimung s ability to make other disclosures to e full exient allowable Bank may
disclose alj documnents and informauon which Bank now or later has relating to Debior, the Indeneaness
or this Agreement however obtained Debuwor further agrees ma: Bank may provide informanon relaung

this Agreemens or relating to Debtor or the Indebtedness 10 the Bank’s parent, affiliaies, subsidiaries, and

Service providers

Bankh nas the nght 1o sel

In addiuon to Bank’s other rights, any indebtedness owing from Bank 10 Debior can be set off and applied
by Bank on any Indebtedness at any time(s) either before or after mawnty or acemand without notice 10
anyone Any such action shall not constitute acceptance or collateral in discharge of any portion of the

Indebtedness

Debtor, to the extent not expressly prohibited by applicable law, waves any nght to require the Bank to
(a) proceed aganst any person or property; (b) give notice of the terms, time and place of any public or
private sale of personal property secunty held from Borroweror Debtor or any other person, or otherwise
comply with the provisions of Section 9-504 of the Uniform Commercial Code in effect prior o July 1L
2001 or its successor provisions thereafter; or (c) pursue any other remedy in the Bank’s power Debior
waives notice of acceptance of this Agreement and presentment, demand, protest, notice of protest,
dishonor, notice of dishonor, notice of default, notice of intent to accelerate or demand sayment of any

{ndebtedness, any and all o S=ohen

ther notices to which the u.dersigredar chiecis
s) that the Bank may, once or any number of times,

modify the terms of any Indebtedness, compromise, extend, increase, accelerate, renew or forbear to

enforce payment of any or all Indebtedness, or permit Borrower to incur addiional Indebtedness, all
the unconditional obhgation of Debtor under

without notice to Debtor and without affecting in any manner
this Agreement. Debtor uncon ditionally and Irevocably wasves each and every defense and setoff of any
uld operate to impair or diminish 1n any way

nature which, under prnciples of Quaranty or otherwise, wo
wledges that such wawer is by this reference

the obligation of Debtor under this Agreement, and ackno
incorporated into each security agreement, collatera] assignment pledge andlor other document from

8
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5.10

5.12

Debtwor now or later securing the Indebtedness, ana acknowledges that as of the daie of this Agreemen

no such defense or setoif exists.

Debtor waives any and all rights {whether by subrogaticn, indemnity, reimbursement, or otherwise) to
recover irom Borrower any amounts paid or the value of any Collateral given by Debior pursuant to this
Agresment until such times as all of the Indebtedness has been fully paid. -

In the event that applicable law'shall obligate Bank to give prior notice 1o Debior of any action io be ta

under this Agreement, Debtor agrees ‘thaet a written notice given to Debtor at least ten days before the
date of the-2ct shall be reasonable notice of the act and, specifically, reasonable otification of the time
and place of any public sale or of the time after which any private sale, lease, or other disposition is to be
made, unless a shorter notice period is reascnatle under-the circumstances. A notice shall be deemed to
be given under this Agreement when delivered—to Debtor or when placed in an envelope addressed to
Debtor and deposited, with postage prepzid, in a post office or official depository under the exclusive care
and custody of the United States Postal Service or delivered to an overnight courier. The mailing shall be

by overnight courier, certified, or first cless mail.

Now’ﬂhstanding any prior revocation, fermination, surrender, or discharge of this Agieement in whole or
in part the effectiveness of this Agreement shall aviomatically conuriue or be reinstaiea in the event that
any payment received or credn given by Bank in respect of the Indebiedness is returned, d:sggrged or

rescinded under any applicable law, including, without limitation, bankruptcy or insolvency laws, in which
case this /—\greefnent, shall be enforceable against Debtor as i the retumed, disgorged, or rescinded
payment or credit had not been received or given by Bank, and whether or nof Bank relied upon this
payment or credit or changed fis position as a consequence of it In the event of conunuauon or
reinstaiement of this Agreement. Debrtor agrees upon demand by Bank fo execute and deliver io Bank
those documents which Bank determines are appropriate to further evidence (in the public records or
otherwise) this continuztion or reinstatement, although the failure of Debtor to do so shall not afiect in any

way the reinstatement or continuation.

This Agreement and all the rights and remedies of Bank under this Agreement shall inure to the benefii of
Bank’s successors and assigns and to any other holder who derves from Bank tide ta or an interestin the
Indebtedness or any portion of it, and shall bind Debior and the heirs, legal representztives, successors,
and assigns of Debtor. Nothing in this Section 5.10 is deemed a consent by Bank to any assignment by

Debior.

If there Is mare than one Debtor, all undertakings, warranties and covenants made by Debior and all
nghts, powers and authorities given to or conferred upon Bank are made or given jointly and severally.

Except as otherwise provided in this Agreement, all terms in this Agreement have the meanings assigned
to them in Article 9 (or, absent definition in Article 9, in any other Article) of the Uniform Commercial
Code, as those meanings may be amended, revisad or replaced from time io time. “Uniforn Commercial
Code” means Act No. 174 of the Michigan Public Acts of 1962, as amended, revised or replaced from
time to time, including without limit as amended by Act No. 348 of the Michigan Public Acts of 2000.
Notwithstanding the foregoing, the parties intend that the terms used herein which are defined in the
Uniform Commercial Code have, at all fimes, the broadest and most inclusive meanings possible.
Accordingly, if the Uniform Commercial Code shall in the future be amended or held by a court to define
any term used herein more broadly or inclusively than the Uniform Commercial Code ir"effect on the date
of this Agreement, then such term, as used herein, shall be given such broadened meaning. If the
Unfform Commercial Code shall in the future Be amended or held by a eourt to define any term used
herem more narrow]y, or less inclusively, than the Uniformn Commercial Code  in_effect on.fhe date of *th—«—
=suciamendment or holding shall be disregarded in defining terms used in this Agreement.

PR A e

5.13

g SSTiTien

No single or partial exercise, or delay in the exercise, of any right or power under this Agreement, shall
preclude other or further exercise of the rights and powers under this Agreement. The unenforceability of
any provision of this Agreement shall not affect the enforceability of the remainder of this Agreement.
This Agreement constitutes the entire agreement of Debtor and Bank with respect to the subject matter of
this Agreement. No amendment or modification of this Agreement shall be effective unless the same
shall be in writing and signed by Debtor and an authorized officer of Bank. THIS AGREEMENT SHALL

; - 9
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5.15

BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE INTERNAL LAWS OF T}

STATE OF MICHIGAN, WITHOUT REGARD TO CONFLICT OF LAWS PRINCIPLES.

To the extent that any of the Indebtedness is payable upon demand, nothing contained in this Agreeme
shell modify the terms and conditions of that Indebtedness nor shall anything contained in this Agreeme
prevent Bank from making demand, without notice and with or withour reason, for immediate payment
any or all of that Indebtedriess at any time(s), whether or not an Event of Default has occurred.

_Debtor represents and warrants that Debtor's exact name is the namie set forth in this Agreement. Deblc
further represents.and warraris the following and agrees that Debtor Is, and at all times shall beocate

1

in the following place:

O

Debtor is an individual, and Debtor isdocated«{as determined pursuant to the Uniform Commercie
Code) a1 Debrtor's principal residence which is (5treet address, siate and county or parish):

Debtor is a registered organization which is organized under the laws of one of the statec

comprising the United States (e.g. corporation, limited parnnership, registered limited liability
partnership or fimited liability company), ang Deblor is localed (as dewermined pursuant o the
Unfform Commercial Code) in the siate under the laws of wiich it was organized, which is state:

Flonda

L] Debtor is a domestic organization which is not a registered organmization under the laws of the
United States or any siate thereof (e.g. general partnership, joint veniure, wust, estaie or
assoctation). and Debtor is located (as determined pursuant 1o the Uniform Commercial Code) at
its sole place of business or, if it has more than one place of business, at its chief execuuve

office, which is (street address, siate and county or parish):

(] Debtor is a registered organization organized under the laws of the Uniled States, and Debtor is
located 1n the state thar United States law designaies as its location or. if United States law
authorizes the Debtor 1o designaie the state for is location, the stae designated by Debror, or
neither of the foregoing are applicable, ai the District of Columbia. Based on the foregoing,
Debior is located (es determined pursuant to the Uniform Commercial Code) at

{state):

Debtor 15 a foreign individual or foreign organization or & branch or agency of a bank that s not
organized under the laws of the United Siates or a state thereof. Deblor is located (as
determined pursuant to the Uniform Commercial Code) at (street address, state and county or

parish):

The Collateral is located at and shall be maintained at the following location(s):

STREET ADDRESS

Zip CODE COUNTY

CiTY STATE

Collateral shall be maintained only atf the jocations identified in this Section 5,15,

A ﬁhmon,wphséegFaphic——or_—ﬁtha”'r’e'p'r‘ddu“'c’tim this Agreement shall be sufficient as a financing

_this Agreement shall survive termination.

staternent under the Uniform Commercial Code and may be filed by Bank in any filing office.

This Agreement shall be termifiated only by the filing of a termination statement in accordance with the
applicable provisions of the Uniform Commercial Code, but the obligations contained in Section 2.13 of

- 10
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518  Deplor agrees to reimburse the Bank upon demand for any ana all costs ana expenses (including winot

limi, courr costs legal expenses ana reasonable atoreys fees whelner insioe or outsice counsel
Usea, waether or not sult 1s nsutuied ana it suf 1s mshw’ed whemer at ne vzl court level, appeliat
Ieve’, n a bankruptcy, probete or agministranve procesamng or otherwise) incurrec in enforcing ©
attempung 1o enforce s Agreement or in exercising or auempung io e¥ercise any nght or remeay unoe
this Agreement or incurred in eny other maber or proceeaing relanng 1o this Secunty Agresment

DEBTOR AND BANK ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY 1S & CONSTITUTIONAL ONE
BUT THAT iT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING {OR HAVING HAD THE
OPPORTUNITY TO CONSULT) WITH €OUNSEL OF THEIR CHOIGE, KNOWINGLY AND VOLUNTARILY
AND FOR THEIR MUTUAL BENEFIT WAIVES ANY RIGHT TO TRIAL BY JURY IN THE EVENT OF
LITIGATION REGARDING THE PERFORMANCE OR ENFORCEMENT OF, OR IN ANY WAY RELATED T0,
THIS AGREEMENT OR THE INDEETEDNESS. - ~

Special Provisions Applicable to this Ag-eement. (*Nene, if left blank)

Debtor >

OCEAN 4660, L1LC 4

S;w\

A

s Managing Member

11
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UCC FINANCING STATEMENT
FOLLOW INSTRUCTIONS (front a5d bact) CAREFULLY

: T T TRNE OF CONTACT AT FILER [optona] Account No =
B SERD ACKNOWLEDGWENT TO (Nime 378 £nAmss)
r Please Retum To - -———! F LORIDA SECURED TRANSACTION REGISTRY
CTCORPDRATI ON-SYSTEM )
Attn Mzt McEven FELEB
208S LaSalle Street, Ste 814 2008 Jan 04 AN 12 03
1 Chicago, IL 60604 ] X2 %AF 3000735983 wxni s

1 DEBTOR S EXACT FULL LEGAL NANE — msart only ope det .om name (12 o 1b} do not ebbreviale or combine names

12, DhGANIZATION'S NAME
OCEAN 4660, L1LC ~
OR 1b INDIVIDUAL®S LAST NAME FIRST NAME IIDDLE HAME SUFF
1c MAILING ADDRESS CITY STATE PQSTAL CODE ﬁgﬁNTRY
40800 WOODWARD AVENUE BLOOKMFIELD HILLS | Mi 48304
1~ TION 1g ORGANIZATIONAL D% 1" any
3d TAY ¥ SSNOR ERY Lo eony 1e WEOrL(i)_Rgmnm 1 Jumsom%’;g;gﬁﬁwm D NONE  LO700010

2 ADDTTIONAL DEBTOR S EXACT FULL LEGAL NAME — fnsert only ore debtor hame {25 or 2b) do not abbrewale or combine names

2a ORGANIZATION'S NAME
OR 2b INDIVIDUAL S LAST NAXE FIRST NAME WIDDLE NAME SUF=IX
2e. WAILING ADDRESS CITY STATE POSTAL CODE COUNTRY
2d TAX D& SSN OR Efx ST reoxt | 2. TYPE OF ORGANRATION | 2f FUR.SDICTION OF ORGANIZATION 29 OPGANIZEH(}J\}%A; gﬂ & any
SexTon

2 SECURED PARTY S NAME (or NAIME of TOTAL ASSIGNEE o ASSIGNOR §/P) —inserl only 04 seclrsd party name {3a of 3b)

32 ORGANIZATIONS NAME
COMERICA BANK e
OR 3b INDIVIDUAL S LAST NAME FIRST NANME MIDDLUE NAME SUF
3c. MAILING ADDRESS CITY STATE POSTAL CODE COLLfgLRY
38200 SIX MILE ROAD LIVONIA Mi 48152-2689

4 This FINANC!NG STATEMENT covers the fo'lowing collateral,
Al of the following property now owned of tater acquued by Deblor, wherever located all personal propsrly 0: Debler, é?d:i‘d“% b"'{;ﬂgﬁ
lmiztion, eff accovnts {including without Imi health cere hedrencs tecelvables), chattel paper (including vithodt hmitt t;;qg . x;dln without
chattel paper), commerclal torf dams, contract rights, depostl acoounts, documents, equipment, fodures 0‘3“'&"3’}”@”9 ﬁa’ (‘”‘f’ e :?n rights
Jimit payment intangibies and software), hsiruments, inventory (including without mit refums and repossessions), l{stlerxod o addc‘k:ns‘
supporting obligations &l Investiment property @ncluding without mlt secunbes, secunty enbifements end financial asém z)j' " . (md;dmg
aflachmeants, accesslons, parts, replazements, substitulions renewals Interest, dividerds, distributions, rights of any kin a;'» whother cash or
without Emil computer software) partaining to the foregoing property and all products and procesds of any of the hmwf,@ (t be fmded by 2
nan-cash proceeds), including without fimr Insurance and condamnstion proceeds A refarence to & typs of collaleral sl;m thno T the Unfform
soparata reference fo a more speaific or nanower type of that colateral All lerms harsin have the meanings “S’}g;"’dodo.. o e At o 174
Commercial Cods, as thoss meanmgs may be amended, revised of replacad from Hime to fime "Uslform Commerd (;Bdob Act No 348 of the
of the Michigan Public Acts of 1862, as amended, revised or re,Jecad from Hime o tma, mcluding withiout it & amen s, the broadest
Michigan Public Acts of 2060 The ferms used hereln which ara defined in the Uniform Commenciai Code shall have, at all imes,

NO DOCIURENTARY STAMP TAX IS REQUIRED

and most inclusive meanings possible
& ALTERNATIVE LESSEELESSOR | CONSIGNEE/ACONSIGNOR | BAILEE/BAROR | BELLER/BUYER } AG. [LJJEN NOK UCDC FILING
DCSIGNATION 0 O ] O . N
TSR, == — i — L
y 7 Check to REQUEST SEARCH REPORT(S) on E! Debiora %eb‘lm 1 %Bbm* 2

6 This FINANCING BTATEMENT I 10 ba flad ftor
record} (or recordst) in the REAL ESTATE RECORDS
L1 Attech Addencum [if applicadis] 2
8 OPTIONAL FILER REFERENCE DATA -7 ~ -
HANNA KARCHO-POLSELL| (206842 LRS)  FILE WITH FLORIDA SECRETARY OF 5TATE 7 21651~ 50

T FRING DXFICER COPY ~ RATIONAL UGG FIHANORES B A TEMETT TORM YCY) {RDV 0LIY)

Debtor{s) [T [ADDITIONAL FEE] fophanai]
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TFane 9, 2010

Ocean 4660, LLC
Atm. Hanna Karcho-Polselli Managing Member

7557 West Sandlake Road
Orlando, Flonda 32819

Re FINANCING ARRANGEMENTS aMONG COMERICA BANK (“BANK?),
OCEAN 4660, LLC (“BORROWER”), HANNA KARCHO-POLSELLI AND
REMO POLSELLI (IDENTIFIED COLLECTIVELY AS “GUARANTORS”)

Dear Ms Karcho-Polssl™

Please refer to any and all documents, mstruments and agreements executed 1 connection with
the financing arrangements from Bank to Borrower and Guarantors (collectively, the “Lozn
Documents’) ATl amounts due from Bomower to Bank, whether now or m the future
contmgent, fixed, primary and/or secondary, mcludmg, but not lumited to, prncipal, mierest,
mside and outside counsel fees, audit fees, costs, expenses and any and all other charges
provided for m the Loan Documents shall be known, m the aggregate, as the “Liabiliies Al
capitahzed terms not defined m this letier agreement (* Agreement ) shall have the meanings

described 1m the Loan Docoments

As of hme 9, 2010, the Liabilimies mclude, but are not limted 1o, the following

Loaps (note amount and date) Principal Interest Late Fees
Gcean 4660 Installment Loan
{$10,850,000, 1/3/08, as amended) 510,058,010 90 $52,997 69 $18,323 01
Ocean 4660 Draw-To Loan
$933,449.13 $2,573 28 3272 58

($1,000,000, 1/3/08. as amended)

These amounts are exclusive of interest accrmung after Jume 9, 2010, letter of credst
rezmbursement obligations, swap obligations m the aggregate amount of $112,053.70 and costs

and expenses (including, but not limited to, reasonable mside and outside counsel fees) The
above amounts also do not mclude Bark’s separate loans to FLK. Hotel Management, LLC and

Hanna Karcho-Polselli, which loans are not the subject of this Agreement

Borrower is 1 default under the Loan Documnents. Without Hmitation

Borrower has failed 16 make principal and interest payments on ihe above-

S
)
referenced Loans when due,

(b)  Bomower has failed to make payments to Bank under the swap agreement when
dune; P mms s

Detront 1011878 2




Ocean 4660, LLC
June 9, 2010
Page 2

(©) Borrower has failed to pay when due the 2008 and 2009 real property taxes with
respect to thezzal property commonly known as 4660 N. Ocean Drive, Landerdale by the

Sea, Florida; and
(d) Borrower failed to maintain as of the fiscal-year e'ndmg December 31, 2009 a
Debt Service Coverage Rato or not less than 1.3 to 1.0.

Other defaults may exist.

The above-described loans are term obligations. As a result of and for the 1eas0ns ourlined
above, Bank accelerates the loans and demands payment in full of all of the Liabilities. By copy
of this letter demand is also made of the Guarantors of the Liabilities.

Subject to timely, written acceptance by Borrower and Guarantors of the followmg_conchzions,
Bank is willing to forbear until July 30, 2010, subject to earlier termination as provided below,

from further action to collect the Liabilities:

1.

Borrower and Guaranrors acknowledge the Liabilities as set out in the Loan Documents,
the amount of the Liabilities as stated above and the existence of the defaults. Borrower
and Guarantors acknowledge and eagree that Bank’s demend for repayment of the

Liabilities is timely and proper.

Future administration of the Liabilities and the financing arrangements among Bank,

Bomrower and Guarantors shall continue to be governed by the covenanrs, terms and
condirions of the Loan Documents, which are ratified and confirmed and incorporated by

this reference (for clarity, this includes, without imitation, a ratification and confirmation
of all guaranties of the Liabilities by Guarantors), except to the extent thar the Loan
Documents "have been superseded, amended, modified or supplemented by this
Agreement or are inconsistent with this Agreement, then this Agreement shall govern.

Borrower and Guaraniors acknowledge Bank is under no obligation to advance fimds or
extend credit to Borrower under the Loan Documerts, or stherwise.

Notwithstanding Bank’s demand of the Liabilities, (a) Borrower shall pay all accrued
mterest on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan or the fifth

" (5™ day of each month, and (b) Borrower shall meke all payments as and when due

under the swap agreement.

Interest on the Liabilities shall continue to accrue at the non-default rates specified in the

L

Loam Documents. Upon the occurrence of a default under the terms of this Agreement or
any further defaults under the Loan Documents, then the principal outstanding on the
Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan shall accrue inferest at the

rate otherwise provided in this paragraph plus three percent (3%).

Detroit_1011878_2




Ocean 4660, LLC
June 9, 2010

Page 3

11.

By no later than June 21, 2010, Borrower shall pay m full the 2008 real property 1axes
with respect to the real propeny Iocared at 4660 N Ocean Drive, Lauderdale by the Sea,
Florida, and shall pay in full the 2008 and 2009 real property 1axes with respect to thal

pornon of the parking lot that is subject to the ground lease.

Concurrently with execution of this Agreement, with respect 1o the property located at
4660 N. Ocean Drive, Lauderdale by the Sea, Flonda, Borrower shall (a) execute an
updared Notice to Borrower of Property in Special Flood Hazard Area in the ‘form
attached, and (b) provide to Bank (if not already in Bank’s possession) erther (1) a copy of
the flood insurance application. together with proof of pavment of the premium. or (i7) a

copy of the declarations page of the flood msurance policy.

By no later than July 15, 2010, Bomower shall cause 1 be executed and delivered to
Bank a Nondisturbance and Attornment Agreement (Prime Landlord) and a Landlord’s
Consent, each 1 form satisfactory to Bank, with respect to the portion of the parking lot

that 15 subject to the ground lease

Bomrower shall use its best efforts to cause any and 2ll Notices of Pendency or Lis
Pendens (includmg those recorded by Oceanside Lauderdale, et al) and any Claim of
Lien filed by any third party (includmg the Claim of Lien filed by McNeill Sigas, Inc.)
with respect to the property located at 4660 N. Ocean Diive, Lauderdale by the Sea,

Florida to be removed and discharged by June 30, 2010

Bowower and Guarantors acknowledge and agree the Loan Documents presently provide
for and they shall reimburse for any and all reasonable costs and expenses of Bank,
including, but not lmited to, all inside and outside counsel fees of Bank whether in
relation to drafting, negotiating or enforcement or defense of the Loan Documents or this
Agreement, including any preference or disgorgement actions as defined in this
Agreement and all of Bank’s audit fees, incurred by Bank in commection with the
Liabilities, Bank’s administration of the Liabilities and/or any efforts of Bank to collect
or satisfy all or any part of the Liabilities. Borrower and Guaranio=s shall immediately
reimburse Bank for all of Bank’s costs and expenses npon Bank’s incurrence thereof or

upon demand.

Loan payments, interest on the Liabilities, loan administration expenses, including, but
not limited to, all inside and cutside counsel fees of Bank and Bank’s appraisal fees and
audit fees, may be charged directly to any of Borrower’s accounts maintained with Bank.

Bormrower will mainfain all commercial accounts with Bank

In addition to all reporting currently required by the Loan Documents, Borrower shall
provide Bank: -
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14.

15.

(@)

(@

®

(=)

By no later than June 21, 2010, updated personal financial siatements (cumrent as
of no earher than December 31, 2009)md current Liquidity reporis (correat as of
no earlier than March 31, 2010) for Hanna Karcho-Polselli and Remo Polsells,

By no later than June 21, 2010, copies of the filed 2008 federal mcome tax remums
(with all schedules) for Borrower and Guarantors;

By no later than June 21, 2010, compiled financial statements for the year ending
2009 for Bormovwer, includmg profit and loss statements and balance sheets
(excluding, or separately reporting. financial mformation related to the Little Inn

hotel which is not encumbered by a mortgage m favor of Bank);

Within 20 days after and as of the end of each month, company-prepared
operating staiements 1m form satisfactory 1o Bank for Bomower (excluding, or
separazely Teporting, financizl information related to the Little Inn hotel winch 1s

not encumbered by a mortgage m favor of Bank),
By no later than June 21, 2010, a cash flow budget for Borrower for the calendar

year 2010 (excluding, or separately reporting, financial information related to the
Little Ton hotel which is not encumbered by a mortgage m favor of Bank);

By mo later than June 21, 2010, a schedule 1 form and substance satisfactory to
Bank of all hotels owned (directly or indirectly) by Hamma Karcho-Polselll or
Remo Polselli with full derail on debt structure, cash flow and such other

information as Bank may request and

any other reporting reasonably requested by Bank.

Berrower and Guarantors acknowledge and agree the Loan Documents presently provide
and they shall permit Bank to conduct such fair market value appraisals, mspections,
surv-ys and/or testing, whether for environmental contamination or otherwise, that BanL
deems necessary, on any and all real and personal property upon which Bank may
possess a mortgage or security interest securing the Liabilities, and the cost of such
appraisals, inspections, surveys and testing are part of the costs and expenses for which

the Bomwrower and Guarantors must reimburse Bank.

Borrower and Guarantors agree to execute any and all additional or supplemental

documentation, and provide such further assistance and assurances as Bank may require,
in Bank’s sole and absolrte discretion, fo give fll effect of the terms, conditions and

16.

mtentions of this Agreement.

Notwithstanding anything to the contrary herein, Bank reserves the right, in ifs sole
discretion, to determine the application of the proceeds of all nnusual or extraordinary

items (including, by way of example, insurance proceeds or sale proceeds, other than
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18.

19.

21.

22,

23.

collection of accounts for inventory sold in the ordinary course of business) to the various

——

obligations of Borrover to Bank

To the extent any payment received by Bank is deemed a preference, frandulent transfer
or otherwise subject to disgorgement under applicable law, inclnding bankruptcy or
insolvency law, which requires the Bank 7o disgorge such payment then, such payment
will be deemed to have never occurred and the Liabilities will be adjusted accordingly

This Agreement shall be governed and confrolled m all respects by the laws of the State
of Michigan, without reference to its conflict of law provisions, including irterpretation.

enforceability, validity and construction.

Bank expressly reserves the right to exercise any or all nghts and remedies provided
under the Loan Documents and applicable law except as modified heremm Bank’s failure
to exercise immediately such rights and remedies shall not be consirued as a watver or

modification of those nghts or an offer of forbearance

This Agreement will mnure 1o the benefit of Bank and all its past, present and fumire
parents, subsidiazies, affiliates, predecessors and successor corporauons and all of therr

subsidiaries and affiliates.

Bank anticipates that discussions addressmg the Liabihies may take place i the future

During the course of such discussions, Bank, Borrower and Guarantors may touch upon
and possibly reach a preliminary understanding on one or more issues prior to concluding
negotiations. Notwithstanding this fact and absent an express written waiver, neither
Bank, Borrower nor any Guarantor will be bound by an agreement on any mdividunal
issues unless and until an agreement is reduced to writing and signed by the applicable

parties.

As of the date of tnis Agreement, there are no other offers outstanding from Bank to
Borrower and Guarsators. Any prior offer by Bank, whether oral or wiitten is hereby
rescinded in full. There are mo -oral agreements between Bank and Bomower and
Guarantors; any agreements concerning the Liabilities are expressed only in the existing
Loan Documents. The duties and obligations of Borrower and Guarantors and Bank shall
be only as set forth in the Loan Documents and this Agreement, when executed by all

parties.

Borrower and Guarantors acknowledge that they have reviewed (or have had the
opportunity to review) this Agreement with counsel of their choice and have executed

24.

this Agreement of their own free will and accord and without duress or coercion of any
kind by Bank or any other person or enfity.

BORROWER, GUARANTORS AND BANK ACKNOWLEDGE AND AGREE
THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT

Detroit_1011878_2
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THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING (OR
HAVING HAD THE OFPORTUNITY TO CONSULT) WITH COUNSEI ~OF
THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR
MUTUAL BENEFIT WAIVES ANY RIGHT TO TRIAL BY JURY IN THE
EVENT OF LITIGATION REGARDING THE PERFORMANCE OR
ENFORCEMENT OF, OR IN ANY WAY RELATED TQ, THIS AGREEMENT,

THE LOAN DOCUMENTS OR THE LIABILITIES.
DE?AUL’IS HAVE OCCURRED UNDER THE LOAN DOCUMENTS.
X7

AW N & B WSS

BORROWER AND GUARANTORS, TO THE FULLZST EXTENT ALLO
UNDER APPLICABLE LAW, WAIVE ALL NOTICES THAT BANK MIGHT BE
REQUIRED TO GIVE BUT FOR THIS WAIVER, INCLUDING ANY NOTICES
OTHERWISE REQUIRED UNDER SECTION 6 OF ARTICLE 9 OF THE
UNIFORM COMMERCIAL CODE AS ENACTED IN THE STATE OF
MICHIGAN OR THE RELEVANT STATE CONCERNING THE APPLICABLE
COLLATERAL (AND UNDER ANY SIMILAR RIGHTS TO NOTICE GRANTED
IN ANY ENACTMENT OF REVISED ARTICLE 9 OF THE UNIFORM
COMMERCIAL CODE). FURTHERMORE, BORROWER AND GUARANTORS
WAIVE (A) THE RIGHT TO NOTIFICATION OF DISPOSITION OF THE
COLLATERAL UNDER §9-611 OF THE UNIFORM COMMERCIAL CODE,
(B) THE RIGHT TO REQUIRE DISPOSITION OF THE COLLATERAL UNDER
§ 9-620(E) OF THE UNIFORM COMMERCIAL CODE, AND (C) ALL RIGHTS
TO REDEEM ANY OF THE COLLATERAI UNDER §9-623 OF THE

UNIFORM COMMERCIAL CODE.

BORROWER AND GUARANTORS, IN EVERY CAPACITY, INCLUDING, BUT
NOT LIMITED TO, AS SHAREHOLDERS, PARTNERS, OFFICERS,
DIRECTORS, INVESTORS AND/OR CREDITORS OF BORROWER AND/OR
GUARANTORS, OR ANY ONE OR MORE OF THEM, HEREBY WAIVE,
DISCHARGE AND FOREVER REI[EASE BANK, BANK’S EMPLOYEES,
OFFICERS, DIRECTORS, ATTORREYS, STOCKHOLDERS, AFFILIATES
AND SUCCESSORS AND ASSIGNS, FROM AND OF ANY AND ALL CLAIMS,
CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR OFFSETS AND/OR
ALLEGATIONS BORROWER AND/OR GUARANTORS MAY HAVE OR MAY
HAVE MADE OR WHICH ARE BASED ON FACTS OR CIRCUMSTANCES
ARISING AT ANY TIME UP THROUGH AND INCLUDING THE DATE OF
THIS AGREEMENT, WHETHER KNOWN OR UNKNOWN, AGAINST ANY OR

ALL OF BANK, BANK’S EMPLOYEES, OFFICERS, DIRECTORS,

ATTORNEYS, STOCKHOLDERS, AFFILIATES AND SUCCESSORS AND

ASSIGNS.
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This Agreement may be executed in counterparts and delivered by facsimile and the
counterparrs and/or fecsimiles, when propedy executed and delivered by the signing
deadlme, will constitute a fully executed complete agreement.

27.

28, Borrower and Guarantors shall properly execure this Agreement and deliver same by
T facsimile so that it is received by the undersigned by no later than 5:00 p.m. on June 18,
2010 with the original to follow so that it is received by the undersigned by no later than

June 22, 2010.

Bank reserves the right fo terminate its forbearance prior fo July 30, 2010, in the event of any
new defaults under the Toan Documents, defaults under this Agreement, in the event of further
deterioration in the financial condition of Borrower or Guarantors or further deterioration in
Bank’s collateral position, and/or in the event Bank, for any reason, m good faith believes that

the prospect of payment or performance is impaired.

Very truly yours,

Alan S. Blankstein

Vice President

Special Assers Group

100 N.E. Third Avenue, Suite 600
Fort Lauderdale, Florida 33301
(954) 468-0667

Fax: (954) 468-0664

ACKNOWLEDGED, AGREE}D»‘:

Ocean 4668, LI,C

Date: IunJ i , 2010

i
Kayéhgy
jie Memb

Date: Tans S 2010

Date: June /§ , 2010
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September 3, 2010

Ocean 4660, LLC
Artn- Hanna Karcho-Polsell;, Managing Member

7557 West Sandlake Road o
Orlando, Flonda 32819

Re-” AGREEMENT DATED JUNE 9, 2010 (THE “FORBEARANCE AGREEMENT”)

-~ AMONG COMERICA BANK (“BANK™), OCEAN 4660, LLC (“BORROWER?”),
HANNA KARCHO-POLSELLII AND REMO POLSELLI (IDENTIFIED
COLLECTIVELY AS “GUARANTORS?)

Dear Ms Karcho-Polsellz

All capitalized terms not defmed m this amendment to the Forbearance Agreement (the
“Amendment™) shall have the meanmgs set forth i the Forbearance Agreement (which

constitutes 2 Loan Document) or the other Loan Documents

As of September 3, 2010, the Liabilities mnclude, but are not hmmted to, the following

Loans (note amount and date) Principal Interest Late Fees
Ocean 4660 Installment Loan
(510,850,000, 1/3/08, as amended) ~ $10,058,010 90 551,042 63 5998 31
Ocean 4660 Draw-To Loan
$4.882_8\2 $105 01

(81,000,000, 1/3/08, as amended) $933,448 13

These amounts are exclusive of interest accruing after September 3, 2010, letter of credit
reimbursement obligations, swap obligations in the aggregate amount of $75,767.64 and costs
and expenses (including, but not limited to, reasonable imside and outside counsel fees). The
2bov.samounts alsodo mot-mclide Bank s separate loansto H-K- Hotel Mamagement; TEC and - — = =~

Hanna Karcho-Polselli, which loans are not the subject of this Amendment.
Bank’s forbearance under the Forbearance Agreement expired on July 30, 2010. Bank’s

continued forbearance since that date has been from day to day i Bank’s sole discretion.
Borrower and Guarantors have requssted that Bank continue to forbear.

Subject to timely, written acceptance by Bomrower and Guarantors of the following cgnditzons,
Bank is willing to continue to forbear until Ociober 15, 2010._subiec. to_earlier fermination.as o -

- 1.

provided below, from further action to collect the Liabilities:

Borrower and Guarantors acknowledge the Liabilities as set out 1m=the Loan Documents,
the amount of the Liabilities as stated above and the existence of the defaults. Borrower
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September 3, 2010
Page 2

vl\J

(O8]

I

and Guarantors acknowledge and agree that Bank’s demand for repayment of the

Liabilities was timely and proper. .

Future administration of the Liabilities and the financing arrangements among Bank,
Bomrower apd Guarantors shall continue to be governed by the covenants, terms and_
conditions of the Loan Documents, which are ratified -and confirmed and incorporated by
this reference (for tlarity, this includes, without limitation, a ratification and confirmation
of all guaranties of the Liabilities by Guarantors), except to the extent that the Loan
Documents have been superseded, amended, modified or supplemented by this
Amendment or are inconsistent with this Amendment, then this Amendment shall govern-

Borrower and Guarantors acknowledge Bank is under no obligation to advance funds or
extend credit to Borrower under the Loan Documents, or otherwise.

Notwithstanding Bank’s demand of the Liabilities, (2) Borrower shall pay all accrued
mterest on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan on the fifth
(Stb) day of each month, and (b) Borrower shall make all payments as and when due
under the swap agreement. Concurrently with execution of this Amendment, Borrower
shall pay all past due payments under the swap agreement in the aggregate amount of
375,767 64.  All principal payments shall be deferred until expiration or earlier

terminztion of Bank’s forbearance.

Interest on the Liabilities shall continue to accrue at the non-default rates specified in the
Loan Documents. Upon the occurrence of a default under the terms of this Amendment
or any further defaults under the Loan Documents, or upon the expiration or earlier
termination of Bank’s forbearance under this Amendment, then the principal outstanding
on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan shall accrue interest

at the rate otherwise provided in this paragraph plus three percent (3%).

By no later than September 15, 2010, Bomrower shall pay in full the 2008 and 2009 real
property taxes with respect to that portion of the parking lot that is subject to the ground-

lease.

Concurrently with execution of this Amendment, with respect to the property located at
4660 N. Geean Drive, Lauderdale by the Sea, Florida, Borrower shall (a) execute an
updated Nofice to Bomrower of Property in Special Flood Hazard Area in the form’
attached, and (b) provide to Bank (if not akready in Bank’s possession) either () a copy of
the flood insurance application, together with proof of payment of the premium, or (i) a

COpY Of the GECIarations page oi the 1000 InSITance pohcy.

By no later than September 30, 2010, Borrower shall cause to be executed and delivered

to Bank a Nondisturbance and Attornment Agreement (Prime Landlord) and 2 Landlord’s
Consent, each in form satisfactory to Bank, with respect to the portion of the parking lot

that is subject to the ground lease.
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Ocean 4660, LLC
September 3, 2010
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11.

Bormrower shall use its best efforts to cause any and all Nouces of Pendency or Lis
Pendens (mncluding those recorded by Oceanside Lauderdale, et al.) and any Claim of
Lien filed by any third party with respect to the property locared at 4660 N. Ocean Drive,
Lauderdaie by the Sea, Flonida to be removed aud discharged by September 30, 2010.

Borrower and Guarantors aciknowledge and agree the Loan Documents presently provide
for and they shall reimburse for any and all reasonable costs and expenses of Bank,
including, but not limited to, all inside and ouiside counsel fees of Bank whether m
relation to drafting, negotiating or enforcement or defense of the Loan Documents or this
Amendment, including any preference or disgorgement actions as defined in this
Aipendment and all of Bank's audir fees, incurred by Bank m connmection with the
Liabilities, Bank’s administration of the Liabilities and/or any efforts of Bank to collect
or satisfy all or any part of the Liabiliries Borrower and Guarantors shall immediately
rexmburse Bank for all of Bank’s costs and expenses upon Bank’s mcwrence thereof or

upon demand
Loan payments, interest on the Liabilities, loan admimstration expenses, mncluding, but

not himited to, all inside and outside counsel fees of Bank and Bank’s appraisal fees and
audit fees, may be charged directly to any of Borrower’s accounts maintained with Bank

Bormrower will maintam all commercial accounts with Bank

In addition to all reporting currently required by the Loan Documents, Borrower shall
provide Bank.
{a) By no later than September 30, 2010, updated personal financial statements

(current as of mo earlier than June 30, 2010) and current liquidity reports (current
as of no earlier than June 30, 2010) for Hanna Karcho-Polsell: and Remo Polselly,

(b) By no later than September 30, 2010, copies of the filed 2008 federal income tax
retums (with all schedules) for Borrower and Guarantors;

(c) By no later than September 30, 2010, compiled financial statements for the year
ending 2009 for Bomrower, including profit and loss statements and balance sheets
(excluding, or separately reporting, financial information related to the Little Inn

hotel which is not encumbered by a mortgage in favor of Bank);

(d) Within 20 days after and as of the end of each month, conpany-prepared

S R, T

rmemfmo statermments. in_ fnm'x_uatgsfastegf—fn—g°”TL-‘FSF-BSEU WEFBXCIAGIGE; 01

separately reporting, financial information related to the Little Inn hotel which is
not encumbered by a mortgage in favor of Bank);

(e) By no later than September 30, 2010, a cash flow budget for Borrower for the
calendar year 2010 (excluding, or separately reporting, financial information
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related to the Little Inn hotel which is not encumbered by 2 mortgage in favor of

Bank); =

( By no later than September 30, 2010, a schedule in form and substance
) satisfactory to Bank of all hotels owned (directly or indirectly) by Hanna Karcho-
Polselli or Remo Polsells with full dstail on debt structure, cash flow and such

other information as Bank may request and

(g)  any other reporting reasonably requested by Bank.

and agree the Loan Documenis presently provide

[y
In

Bomower and Guarantors acknowledge
and they shall permit Bank to conduct such fair marker value appraisals, mspections,
surveys and/or testing, whether for environmental contarmnation or otherwise, that Bank
deems mecessary, on any and all real and personal property upon which Bank may
possess a mortgage or security interest secumng the Laabilities, and the cost of such
appraisals, 1spections, surveys and testing are part of the costs and expenses for which

the Borrower and Guarantors must reimburse Bank.

15. Borrower and Guarantors agree to execute any and all additional or supplemental
documentation, and provide such further assistance and assurances as Bank may require,
i Bank’s sole and absolute discrenon, to give full effect of the terms, conditions and

intentions of this Amendment.

16 Notwithstanding anything to the contrary herein, Bank reserves the nght, m its sole
discretion, to determine the application of the proceeds of all unusual or extraordinary
items (including, by way of example, msurance proceeds or sale proceeds, other than
collection of accounts for inventory sold in the ordinary course of business) to the various

obligations of Borrower to Bank.

17 To the extent any payment received by Bank is deemed a preference, fraudulent transfer

or otherwise subject to disgorgement uncer applicable law, mcluding bankruptcy or ~
mmsolvency law, which requires the Bank to disgorge such payment then, such payment

will be deemed to have never occurred and the Liabilities will be adjusted accordingly.

18.  This Amendment shall be governed and controlled in al: respects by the laws of the State
of Michigan, without reference to its conflict of law provisions, including interpretation,

enforceability, validity and construction.

o roreodson s~ Ao A
AT A I LA LA W DT A ¥ LAY

19 Bank_expressiyrecerves.the right to_exercice-any—or-2ll-rights-2and

under the Loan Documents and applicable law except as modified herein. Bank’s failure
to exercise immediately such rights and remedies shall not be construed as a waiver or
modification of those rights or an offer of forbearance.
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o
to

24,

This Amendment will inure to the benefit of Bank and all its past, present and future
parents, subsidiaries, affiliates, predecessors and successor corporations and all of thewr

subsidianes and affiliates.

Bank anticipates that discussions addressing the Liabiliies may take place in the future.
During the course of such discussions, Banlk, Borrower and {3uarantors may touch upon
and possibly reach a preliminary understanding on one or more 1ssugs prior to concludmg
negotiations. Notwithstanding this {act and absent an express written waiver, neither
Bank, Borrower nor any Guarantor will be bound by an agreement on any individual
issues unless and until an agreement is roduced to writing and signed by the applicable

parties

As of the date of this Amendment, there are no other offers outstanding from Bank to
Bomrower and Guaiantors. Any pnor offer by Bank, whether oral or written 1s hereby
rescinded in full There are no oral agreements berween Bank and Borower and
Guarantors, any agreements concerning the Liabilities are expressed only m the exasung
Loan Documents. The duties and obligations of Borrower and Guarantors and Bank shall
be only as set forth in the Loan Documents and this Amendment, when executed by all

parties

Borrower and Guarantors acknowledge that they have reviewed (or have had the
opportunity to review) this Amendment with counsel of thewr choice and have executed
this Amendment of their own free will and accord and without duress or coercion of any

kind by Bank or any other person or entity.

BORROWER, GUARANTORS AND BANK ACKNOWLEDGE AND AGREE
THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT
THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING (OR
HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF

—._THEIR CHOICE, XNOWINGLY AND VOLUNTARILY, AND FOR THEIR

MUTUAL BENEFIT WAIVES ANY RIGHT TO TRIAL BY JURY IN THE
EVENT OF LITIGATION REGARDING THE PERFORMANCE OR
ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS AMENDMENT,

THE LOAN DOCUMENTS OR THE LIABILITIES.

DEFAULTS HAVE OCCURRED TUNDER THE LOAN DOCUMENTS.
BORROWER AND GUARANTORS, TO THE FULLEST EXTENT ALLOWED

UNDER APPLICABLE LAW, WAIVE ALL NOTICES THAT BANK MIGHT BE
REQUIKED TO GIVE BUT FOR THIS WAIVER, INCLUDING ANY NOTICES

AN o

OTHERWISE REQUIRED UNDER SECTION 6 OF ARTICLE 9 OF THE
UNBFORM COMMERCIAL CODE AS ENACTED IN THE STATE OF
MICHIGAN OR THE RELEVANT STATE CONCERNING THE APPLICABLE
COLLATERAL (AND UNDER ANY SIMILAR RIGHTS TO NOTICE GRANTED
IN ANY ENACTMENT OF REVISED ARTICLE 9 OF THE UNIFORM
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28

COMMERCIAL CODE). FURTHERMORE, BORROWER AND GUARANTORS
WAIVE -(A) THE RIGHT TO NOTIFICATION OF DISPOSITION OF THE
COGLLATERAL UNDER §9-611 OF THE UNIFORM COMMERCIAL CODE,
(B) THE RIGHT TO REQUIRE DISPOSITION OF THE COLLATERAL UNDER
§ 9-620(E) OF THE UNIFORM COMMERCIAL CODE, AND (C) ALL RIGHTS

TO REDEEM ANY OF THE COLLATERAL UNDER §9-623 OF THE

UNIFORM COMMERCIATL CODE.

BORROWER AND GUARANTORS, IN EVERY CAPACITY, INCLUDING, BUT
NOT LIMITED TO, AS SHAREHOLDERS, PARTNERS. OFFICERS,
DIRECTORS, INVESTORS AND/OR CREDITORS OF BORROWER AND/OR
GUARANTORS, OR ANY ONE OR MORE OF THEM, HEREBY WAIVE,
DISCHARGE AND FOREVER RELEASE BANK, BANK’S EMPLOYEES,
OFFICERS, DIRECTORS, ATTORNEYS, STOCKHOLDERS, AFFILIATES
AND SUCCESSORS AND ASSIGNS, FROM AND OF ANY AND ALL CLAIMS,
CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR OFFSETS AND/OR
ALLEGATIONS BORROWER AND/OR GUARANTORS MAY HAVE OR MAY
HAVE MADE OR WHICH ARE BASED ON FACTS OR CIRCUMSTANCES
ARISING AT ANY TIME UP THROUGH AND INCLUDING THE DATE OF
THIS AMENDMENT, WHETHER KNOWN OR UNKNOWN, AGAINST ANY
OR ALL OF BANK, BANK’S EMPLOVYEES, OFFICERS, DIRECTORS,
ATTORNEYS, STOCKHOLDERS, AFFILIATES AND SUCCESSORS AND

ASSIGNS.

This Amendment may be executed 1 counterparts and delivered by facsimle and the
counterparts and/or facsimiles, when properly executed and delivered by the signing

deadline, will constitute a fully executed complete agreement

Borrower and Guarantors shall properly execute this Amendment and deliver same by
facsimile so that it is received by the undersigned by po later than 5:00 p.m. on

== September 9, 2010 with the original to follow so that it 1s received by the undersigned by

no later than September 10, 2010.
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Bank reserves the right to terminate its forbearance prior to October 15, 2010, in the event of any
new defaults under the Loan Documents, defaults under this Amendment, i the even? of f.UIfh?r
deterioration in the finanéial condition of Borrower or Guatantors or further 'detengratmn in
Bank’s collateral position, and/or in the event Bank, for any reason, in good faith believes that

the prospect of payment or performance is impaired

Very truly yours,

Alan S. Blankstein

Vice President

Special Assets Group

100 N.E. Third Avenue, Surte 600
Fort Lauderdale, Florida 33301
(954) 468-0667

Fax: (954) 468-0664

AC}’RNOWTLEDGED AND AGREED-

C-cear-\«%-{}, LLC

” ;: k/hz\wh@\/ O
dnhd Karcho-Polselli,

;" Man g Member

Cp!%ﬁ} Date: September@ , 2010

Date: September%, 2010

T

/
Al
W Date: September % 2010

R%}ﬁo Polselli

Detroit_1029559_2




May 5.2011

Ocean 4660, LLC

Atm: Hanna Karcho-Polselli, Managing Member
7557 West Sandlake Road

Orlando, Florida 32819

Re:  AGREEMENT DATED JUNE 9, 2016 (AS AMENDED ON SEPTEMBER 3, 2016,
THE “FORBEARANCE AGREEMENT”) AMONG COMERICA BANK
(“BANK?”), OCEAN 4660, LLC (“BORROWER”), HANNA KARCHO-POLSELLI
AND REMO POLSELL! ((DENTIFIED COLLECTIVELY AS “GUARANTORS”)

Deer Mz Karcho-Pplaglli-

All capitalized {erms not defined in this second amendment to the Forbearance Agreement (the
“Second Amendment™) shall have the meanings set forth in the Forbearance Agreement (which
constitutes a Loan Document) or the other Loan Documents.

As of April 29, 2011, the Liabilities include, but are not limited to, the following-

Lozns (pote amount and date) Principal Interest Late Fees
Ocean 4650 Installment Loan )
(810,850,000, 1/3/08, as amended) $10,118,195 70 $187.287.99 $998 31
Ocezn 4660 Draw-To Loan
(51,000,000, 1/3/08. as amended) $933.449.13 $16.335 36 50

These amounts are exclusive of interest accruing after April 29, 2011, letter of credit
reimbursement obligations, swap obligations in the aggregate amount of $101,844.60, amounts
owed to reimburse Bank for the protective advance made by Bank in the amount of §6 12.731.9"3
for 2009 and 2010 real property taxes, amounts expended by Bank for forced placed insurance in
the amount of $28,632.80 through March 31, 2011, and costs and expenses (including, but not
limited to, reasonable inside and outside counsel fees). The above amounts also do not include
Bank’s separate loans 1o H.K. Hotel Management, LLC and Hanna Karcho-Polselli, which loans

are not the subject of this Second Amendment.

Borrower is in default under the Forbearance Agreement and other Loan Documents. Withow
limiiation, Borrower failed to pay by September 15, 2010 the 2008 and 2009 real property taxes
with respect to that portion of the parking lot that is subject to the ground lease. Borrower also

faiied o Geliver by Septernber 3U, 201U an executed Nondisturbance and Afornment Apreement

(Prime Landlord) and a Landlord’s consent as required under the Forbearance Agreement. Other
defaults may exist as well.
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4660, LLC

May 5, 2011

Page 2

Bank’s forbearance under the Forbearance Agreement expired on October 15,2010, Bank’s
continued forbearance since that date has been from day to day in Bank’s sole discretion
Borrower and Guarauiors have requested that Bank continue to forbear,

Subject to timely,

written acceptance by Borrower and Guaramors of the following conditions,

Bank is willing 1o continue to forbear unti] October 31,2011 (the “Expiration Date”), subject to

earnier

1.

termination as provided below, from further action 1o collect the Liabilities:
Borrower and Guarantors acknowledge the Liabilities as set out in the Loan Documents,
the amount of the Liabilities as stated above and the existence of the defaults. Borrower

o o mnlede oo 3 Lo . AL The
sgrec that Bank’s demand for repayment of the

and (Guarantors acknowledee and agrec that B oex
Liabilities was timely and proper.

Future adminismation of the Tiabilities and the fimancing arrangements among Bank,
Borrower and Guarantors shall continue to be governed by the covenanis. terms and
conditions of the Loan Documents, which are ratified and confirmed and incorporated by
this reference (for clarity, this includes, withowt Iimitation, a rarification and confirmation
of all guaranties of the Liabilities by Guarantors), except to the extent that the Loan
Documents have been superseded, amended, modified or supplemented by this Second
Amendment or are inconmsistent with this Second Amendment, then this Second

Amendment shall govern.

Borrower and Guarantors acknowledge Bank is under no obligation to advance funds or
extend credit to Borrower under the Loan Documents, or otherwise.

Concurrently with execution of this Second Amendment, Borrower shall pay to Bank the
sum of $233,254.46, which shall be applied to pay the acorned interest and late fees on
the loans through April 29, 2011 and to reimburse Bank for the forced placed insurance

through March 31, 2071,

By no later than May 16, 201 1, Borrower shall pay to Bank the sum of $79,079 76, which
shall be applied to reimburse Bank for a portion of the protective advance for the 2009

and 2010 real property taxes.

By no later than July 31, 2011, Borrower shall pay to Bank the sum of $78,229.44, which
shall be applied to reimburse Bank for a portion of the protective advance for the 2009

and 2010 real property taxes,
Except as otherwise set forth in paragraphs 4-6 above or in ; aragraphs 23 and 24 below,

inci intesd : N SV S
all_principal, ntetest-and swap-payments-shall-otherwise-be-deferreduntl eXpiration o

earlier termination of Bank’s forbearance.

Within 10 days after the end of each month, Borrower shall provide to Bank a financial
statement as of the end of such month in form satisfactory to Bank.
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10.

11.

jy
b

oy
[E8)

Interest on the Liabilities shall continue to accrue at the non-default rates specified in the
Loan Documents. Upon the occurrence of a default under the terms of this Second
Amendment or any further défaults under the Loan Documents, o1 upon the expiration or
earlier termination of Bank’s forbearance under this Amendment, then the principal
outstanding on the Ocean 4660 Installment Loan and Ocean 4660 Draw-To Loan shall
accrue interest at the rate otherwise provided in this paragraph plus three percent (3%).

Commencing August 1, 2011, Borrower shall maintain current and not permit to become
more than ten days delinquent all utility bills, taxes (including sales taxes, payroll taxes
and any other taxes, except for real and versonal property taxes) and other operating
t fo the property locatzd at 4660 N. Ocean Drive, Landeidale by the

4T o
CXP enses wiln res DEC

Sea, Florida (the “Hotel™); if Borrower’s cash receipts are insufficient to pay such it.ems,
Guarantors shall fund any shortfall. In the event of a default, Bank may ferminate

forbearance and exercise its remedies.

Borrower shall not pay any management fee or other compensation to Guarantors or to
any company affiliated with, owned or controlled, directly or indirectly, by Borrower or

any Guaranior.

Borrower shall permit Bank or its consultant to verify the status of all taxes (includ?'ﬂg
but not limited fo sales taxes and payroll taxes) and shall authorize the relevant 1axing

authorities to communicate directly with Bank.

By no later than May 31, 2011, Borrower shall cause to be discharged (a) the Broward
County Tourist Development Tax Warrant Lien in the original amount of $8,777.16
recorded 4/14/09, (b) the claim of lien recorded by the Town of Lauderdale by the Sea on
11/15/10 for $2,740 for Fire Response Services; (c) the Default Final Judgment recorded
on 12/29/10 by Waste Management, Inc. of Florida d/b/a Southern Sanitation Service in
the amount of $4,184.25. By no later than July 31, 2011, Borrower shall cause to be
discharged all liens, notices of pendency, lis pendens or any other documents recorded in
the real property records against the Hotel (or with respect to any liquor licenses owned
by Borrower) by Oceanside Lauderdale, Inc., Kenneth A. Prank.’ Angela DiPilato or any
other party related to any of the foregoing. In addition, Borrowers shall not permit any

" new liens or encumbrances to be recorded against the Hotel on or after March 3, 2011, If

there is a default, Bank may immediatelv commence foreclosure of its mortgage on the
Hotel and neither Borrower nor any Guatantor will contest the foreclosure proceedings.
In the event of foreclosure, Bank will request that the court set the foreclosure sale date

no sooner than December 1, 2011.

e

Concurrently with execution of this Second Amendment, Borrower and/or Guarantors (as

applicable) shall execute documents in form satisfactory to Bank to collaterally assign to
Bark all liquor licenses used in operation of the Hotel, -
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15.

18.

Concurrently with execution of this Second Amendment, Borrower shall execute an
affidavit in form acceptable to Bank sufficient to induce First American Title Insurance
Company to delete the folowing items related 0 Howard Johnson as BXCceplions on
Benk’s title commitment: (i) Lease dated 6/11/75 between James Walker and Howard
Johnson Company; (i) Declaration of License Agreement dated 6/11/73 between Howard
Johuson Company and James Walker; (iii) Declaration of License Agreement dated
7/1/74 between Howard Johnson Company and Willard G. Franks; (iv) Declaration of
License Agreement dated 7/1/94 for Howard Johnson Restaurant; and (v) Howard
Johnson Franchise Systems, Inc. Declaration of License Agreement dated 1/1/95.

Upon expiation or eather iermination of Bank’s {orbearance, then upon request by Bank
(a “Deed 1 Lieu Request™), Borrower shall execute and dehver to Bank a deed in lieu of
foreclosure (to Bank or its designee) with respect to the Hotel, together with an
agreement providing for the voluntary surrender of all personal property located at the
Hotel (excluding any personel property which is leased by Borrower), an agreement
providing for the acceptance by Bark of all personal property located at the Hotel mn
partial satisfaction of the Liabilities, and such other related documentation as Bank may
requite.  Such documents shall be in the form atiached 1o this Second Amendment.
Notwithstanding the foregoing, in the event of any default under this Second Amendment
or the other Loan Documents, Bank may only make a Deed in Lieu Request if Bank has
first provided to Borrower written notice of such default (which written notice shall be
sent (i) via email to resortamerica@email.com and (i) via either Federal Express or
oertified mail to Borrower at 55 E. Long Lake, Suite 204, Troy, Michigan 48085) and
Bomower has failed to cure the default within 5 business days after the date that the
notice is sent. For clarity, Bank may exercise any other remedies (other than making a
Deed in Lieu Reguest) immediately following any default without any requirement for
notice to Borrower or Guarantors or opportunity to cure. Concurrently with execution of
this Second Amendment, Borrower shall provide Bank with copies of all leases of
personal property with respect to the Hotel. Such leases are described on Exhibit A.

Uson expiration or earlier termination of Bank’s forbearance, upon request by Bank,
Borrower and Guarantors shall consent to the appointment of a receiver selected by Bank

to operate the Hotel.

Provided that Borrower executes and delivers the deed and related documents referenced
in paragraph 16 above (if and when so requested by Bank) and the consent to
appointment of a recejver referenced in paragraph 17 above (if and when so requested by
Bank) and further providec that neither Borrower nor any Guarantor (a) becomes the

oS4

4 .
Aa_on__og ormmsandt_fae o ba
[y T W AT ek T WAL LA Y

subiect of 2 petition forrelief pnder the Rankmmtcs Code,_en wesicrment

of creditors or a similar insolvency proceeding, (b) objects to, contests or appeals any
action by Bank secking appointment of a receiver over any of Bank’s collateral or
foreclosure of Bank’s mortgage on the Hotel, or (c) files any actics seeking to restrain or
enjoin Bank from recording the deed or otherwise exercising its rights against the
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20.

23.

collateral, then (x) if Bank elects to record the deed, upon recording of the deed and
either completion of foreclosure with respect to the personal property or consummation
of an acceprance of the personal pioperty by Bank in partial satisfaction of the Liabilities.
Bank will deliver to Borrower and Guarantors a covenant not to sue them for a money
judgment with respect to the loans outstanding fo Borrower in the form attached and (¥)
if Bank elects to cormmence foreclosure of its mortgage, upon the issuance of a certificate
of title by the clerk of the court after completion of the foreclosure sale and expiration of
the time period to appeal the sale, Bank agrees that it will not pursue a money judgment
against Borrower or Guarentors with respect to the loans outstanding to Bomrower.

By no later then May 31, 2011, Borowor shall cause 1o be executed and delivered to
Bank a Nondisturbance and Attornment Agreement (Prime Landlord) and a Landlord’s
Consent, each in form satisfactory to Bank, with respect to the portion of the parking Jor

that is subject to the ground lease.

Concurrently with execution of this Second Amendment, all members of Borrower shall
execute documents in the form attached pledging to Bank 100% of the equity interesis in

Bomower.

Concurrently with execution of this Second Amendment, and throughout the term of
Bank’s forbearance, Borrower shall list the Hotel for sale with o real estate broker
acceptable to Bank and at a list price acceptable to Bank.

Concurrently with execution of this Second Amendment, Borrower shall execute
documents in the form attached 1o cross—collateralize Bank’s loans to Borrower with
Bank’s loans to Hanna Karcho-Polselli and H.X. Hotel Management, LLC In the event
of a sale of the Hotel by Borrower, Bank agrees that the release price for its mortgage on
the Hotel shall be the greater of (a) the proceeds from the sale of the Hotel, net of real
property taxes, broker’s commission of not more than 6% and such other closing costs as
may be approved by Bank in writing (but not to exceed the total of the amount
outstanding with r¢spect to the direct loans to and swap obligations of Borrower plus the
amount outstanding with respect to the direct loans to Hanna Karcho-Polselli and H.K.
Hotel Management, LLC) and (b) the amount outstanding with respect to the direct loans

to and swap obligations of Borrower.

Provided the following conditions (the “Extension Conditions™) are met, then the
Expiration Date shall be automatically extended until November 30, 2012:

(a) there are no defeults under this Second Amendment, and no further

deTauits Tnder e other 1oan Uocuments,

"(b) by October 30, 2011, Borrower shall reimburse Bank for any protective
advances made by Bank for taxes or insurance;
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25.

26.

27.

(© by October 30, 2011, Borrower shall bring current all swap payments and

accrued interest; -

(d by October 30, 2011, Borrower shall hove paid in full the 2011 real and
personal property taxes;

(e by October 30, 2011, Borrower shall have procured insurance on the Hot_el
In form required under the Loan Documents, with premivms paid in full in
advance through November 30, 2012; and

D by October 30, 2011, Bormrower shall have reduced the © lncipal ameunt
outstanding on the Ocean 4660 Installment Loan and the Ocean 4660 Draw-To
Loan by an aggregate amount of at least $1,000,000 from the amounts outstanding

as of the date of this Second Amendment.

The Expiration Date shall automatically be extended until November 30, 2012 upon

satisfaction of the Extension Conditions.

If the Extension Conditions ser forth in paragraph 23 above are met and the Expiration
Date is extended until November 30, 2012, then commencing on the first day of the
month following the calendar month in which the Extension Conditions are satisfied, (&)
Borrowver shall pay into escrow with Bank on the first day of each month 1/12th of the
estimated amount of the real property taxes for 2012 (as determined by Bank) and (b)
Borrower shall pay to Bank on the first day of each month all accrued interest on the
loans, plus a principal installment based upon a 20 year amortization schedule,

Borrower shall not enter into any new leases or subleases (and shall not modi-'f)’_OI amend
any existing leases or subleases) with respect to any portion of the Hotel without the
express written consent of Bank.

Concurrently with execution of this Second Amendment, with respect to the Hotel,
Borrower shall (a) execute an updzted Notice to Borrower of Property in Special Flood
Hazard Area in the form attached, and (b) provide to Bank (if not already in Bank’s
possession) either (i) a copy of the flood insurance application, together with proof of
payment of the premium, or (ii) a copy of the declarations page of the flood insurance

policy.

ge and agree the Loan Documents presently provide

Borrower and Guarantors acknowled
y and all reasoiable costs and expenses of Bank,

for and they shall reimburse for an X
anluding,—but%et—ﬁmdteé—to;:éﬂ—inside*aﬁd—o*aLsi"de—wnnsel—fees—of—ﬁam”wﬁmer 1

relation to drafting, negotiating or enforcement or defense of the Loan Documents or th‘is
Second Amendment, including any preference or disgorgement actions as defined in this
Second Amendment and all of Bagik’s audit fees, incurred by Bank in connection with the
Liabilities, Bank’s administration of the Liabilities and/or any efforts of Bank to collect
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or satisfy all or any part of the Liabilities. Bomrower and Guarantors shall immediately
reimburse Bank for all of Bank’s costs and expenses upon Bank's incurrence thereof or

ur-on demand ~

28 Loan payments, interest on the Liabilities, loan administration expenses, including, but
not limited to, all inside and outside counsel fees of Bank and Bank’s appralsa_] fees and
audit fees, may be charged directly to any of Borrower’s accounts maintained with Bank.

L

29.  Exocept for the accounts detailed on Exhibit B ("Bank of America Accounts”), Borrower
will maintain all commercial accounts with Bank. By no later than May 16, 2011,
Borrower shall pledge to Bank a first Priority secunty nrerest on the Bank of Amenica

Accounts. in form and substance acceplable to Bank

30 In addition to all reporting currently required by the Loan Documents, Borrower shall
provide Bank:

(2) by no later than May 16, 2011, an updated, executed certified personal fl;laacial
statement (current as of no earlier than March 31. 201 1) for Remo Polselli in form

satisfactory to Bank:

(6)  within fifteen (15) days of filing, copies of the filed 2010 federal income 1ax
returns (with all schedules) for Borrower and Guarantors (Benk has received the
2008 and 2009 federal income tax returns for Borrower and Guarantors),

{(c) any other reporting reasonably requested by Bank

31. Borrower and Guarantors acknowledge and agree the Loan Documents presently pzqvide
and they shall permit Bank to conduct such fair marker value appraisals, inspections,
surveys and/or testing, whether for environmental contamination or otherwise, that Bank
deems necessary, on any and all real and personal property upon which Bank may
POSSESs & mortgage or seourity interest securing the Liabilities, and the cost of sgch
appraisals, inspections, surveys and testing are past of the costs and expenses for which

the Borrower and Guarantors must reimburse Bank.

32. Borrower and Guarantors agree to execute any and all additional or supplemer}tal
documentation, and provide such further assistance and assurances as Bank may require,
m Bank’s sole and absolute discretion, to give full effict of the terms, conditions and

intentions of this Second Amendment.

D D oG T RN 9

. . . . SR |
33. Notwithstanding_anythin g-to_the controry herein. Benl_ragaryestheright_intro colo

discretion, to determine the application of the proceeds of all unusual or extraordinary

iterns (including, by way of example, insurance proceeds or sale p.roceeds, other ’Fhan
collection of acoouats for inventory sold in the ordinary course of business) to the various
obligations of Borrower to Bank.
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34,

37.

39.

40.

4660, LLC
2011

To the extent any payment received by Bank is deemed a preference, frandulent transfer
or otherwise subject to disgorgement under applicable law, including bankrupicy or
insolvensy law, which requires the Bank to disgorge such payiaent then, such payment
will be dzemed to have never occurred and the Liabilities will be adjusted accordingly:

This Second Amendment shall be governed and controlled in all IESP@CJ[S by the lawg of
the State of Michigan, without reference to its conflict of law provisions, including

interpretation, enforceability, validity and construction.

Bank expressly reserves the right to erercise any or all rights and remedies provided
under the Loan Documents and applicable law except as modified herein. Bank’s failure

to exercise 1mmediately such rights and remedies shall not be construed as a waiver or
modification of those rights or an offer of forbearance.

This Second Amendment will inure to the benefit of Bank and all its past, present and
future parents, subsidiaries, affiliates, predecessors and successor corporations and all of

their subsidiaries and affiliates.

Bagk anticipates that discussions addressing the Liabilities may take place in the future.
During the course of such discussions, Bank, Borrower and Guarantors may touch upon
and possibly reach a preliminary understanding on one or more issues prior to concluding
negotiations. Notwithstanding this fact and absent an express written waiver, neither
Bank, Borrower nor any Guarantor will be bound by an agreement on any individual
issues unless and until an agreemen: is reduced to writing and signed by the applicable

parties.

As of the date of this Second Amendment, there are no other offers outstanding from
Benk to Borrower and Guarantors. Any prior offer by Bank, whether oral or written is
hereby rescinded in full. There are no oral agreements between Bank and Borrower and
Guarantors; any agreements concerning the Liabilities are expresced only in the existing
Loan Documents. The duties and obligations of Borrower and Guacantors and Bauk shall
be only as set forth in the Loan Documents and this Second Amentment, when executed

by all parties.

Borrower and Guarantors acknowledge that they have reviewed (or have had the
opportunity to review) this Second Arendment with counsel of their choice and have
executed this Second Amendment of their own free will and accord and without duress or
coercion of any kind by Bank or any other person or entity.

BORROWER; G UARANTORS AND BANK ACKNOWLEDCE AND AGREE

KN
(S

THAT THE RIGHT TO TRIAL BY JURY IS A CONSTITUTIONAL ONE, BUT
THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING (OR
HAVING HAD THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF
THEIR CHOICE, KNOWINGLY AND VOLUNTARILY, AND FOR THEIR
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MUTUAL BENEFIT WAIVES ANY RIGHT TO TRIAL BY JURY IN THE
EVENT OF LITIGATION REGARDING THE PERFORMANCE OR
ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS SECOND
AMENDMENT, THE LOAN DOCUMENTS OR THE LIABYLITIES.

DEFAULTS HAVE OCCURRED UNDER THE LOAN DOCUMENTS.
BORROWER AND GUARANTORS, TO THE FULLEST EXTENT ALLOWED
UNDER APPLICABLE LAW, WAIVE ALL NOTICES THAT BANK MIGHT BE
REQUIRED TO GIVE BUT FOR THIS WAIVER, INCLUDING ANY NOTICES
OTEERWISE REQUIRED UNDER SECTION 6 OF ARTICLE 9 OF THE

YT‘M’TT‘(\DT\./( F‘ﬂ?\/ﬂ\/ﬂ"hm»\r CODE AS T‘llTAf‘*”FT“T} N OTHD STATE OF

MICHIGAN OR THE RELEVANT STATE CONCERNING THE APPLICABLE
COLLATERAL (AND UNDER ANY SIMILAR RIGHTS TO NOTICE GRANTED
IN ANY ENACTMENT OF REVISED ARTICLE $ OF THE UNIFORM
COMMERCIAL CODE). FURTHERMORE, BORROWER AND GUARANTORS
WAIVE (A) THE RIGHT TO NOTIFICATION OF DISPOSITION OF THE
COLLATERAL UNDER §9-611 OF THE UNIFORM COMMERCIAL CODE,
(B) THE RIGHT TO REQUIRE DISPOSITION OF THE COLLATERAL UNDER
§9-620(E) OF THE UNIFORM COMMERCIAL CODE, AND (C) ALL RIGHTS
TO REDEEM ANY OF THE COLLATERAL UNDER §9-623 OF THE

UNIFORM COMMERCIAL CODE.

BORROWER AND GUARANTORS, IN EVERY CAPACITY, INCLUDING, BUT
NOT LIMITED TO, AS SHAREHOLDERS, PARTNERS, OFFICERS,
DIRECTORS, INVESTORS AND/OR CREDITORS OF BORROWER AND/OR
GUARANTORS, OR ANY ONE OR MORE OF THEM, HEREBY WAIVE,
DISCHARGE AND FOREVER RELEASE BANK, BANK’S EMPLOYEES,
OFFICERS, DIRECTORS, ATTORNEYS, STOCKHOLDERS, AFFILIATES
AND SUCCESSORS AND ASSIGNS, FROM AND OF ANY AND ALL CLAIMS,
CAUSES OF ACTION, DEFENSES, COUNTERCLAIMS OR OFFSETS AND/OR
ALLEGATIONS BORROWER AND/OR GUARANTORS MAY HAVE OR MAY
HAVE MADE OR WHICH ARE BASED ON FACTS OR CIRCUMSTANCES
ARISING AT ANY TIME UP THROUGH AND INCLUDING THE DATE OF
THIS SECOND AMENDMENT, WHETHER KNOWN OR UNKNOWN,
AGAINST ANY OR ALL OF BANK, BANK’S EMPLOYEES, OFFICERS,
DIRECTORS, ATTORNEYS, STOCKHOLDERS, AFFILIATES AND

SUCCESSORS AND ASSIGNS.

This Second Amendment may be execited in counterparts and delivered by facsimile gnd

45.

the counterparts and/or facsimiles, when properly executed and delivered by the signing
deadline, will constitute a fully executed complete agreement.

Borrower and Guarantors shall properly execute this Second Amendment and deliver
same by facsimile so that it is received by the undersigned by no later than 5:00 p.m. on
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May 9, 2011 with the original to follow so that it is received by the undersigned by no
later than May 11, 2011.

s

Bank reserves the right to terminate its forbearance prior to the Expiration Date, in the event of
any new defaults under the Loan Documents, defaults under this Second Amendment, in the
event of further deterioration in the financial condition of Bomrower or Guarantors or flather
deterioration in Bank’s collateral position, and/or in the event Bank, for any reason, in good faith
believes that the prospect of payment or performance is impaired.

{remainder of page intentionally left blank]
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Very truly yours,

Adan S, Blankstein

Vice President

Special Assets Group

1675 North Military Trail, 6% Floor
(561) 961-6689
Fax: (561) 961-6660

<

ACKNOWLEDGED AND AGREED:

Ccean 4660, LLC

By:

Hanna Karcho-Polsells
Its: Managing Member

Hanna Karcho-Polselli

Remo Polselli

Date: May , 2011

Date: May 2011

Date; May , 2011
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Very truly yours,

Alan S. Blankstein
Vice President
Special Assets Group
1675 North Military Trail, 6® Floor
Boca Raton, Fiorida 33486

(561) 961-6689
Fax: (561) 961-6660

ACKNOWLED AND AGREED: ,

Ocean 4660, J/C ’ g
4 '

By, A0 S
ayna faxcho-Polselli ;
Its” Manading Member

/-
LT o 20
/ Hah Kafcho—E&%ng?/// / \.,C—

///Z; Daie: May 7, 2011
érob Polselli

Date: May _i_, 2011

7

4

Date: May _al_, 2011
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1875 Norin Mildan Trail 6ih Fi
semenenBank Boca Raton FL 33486

October 26, 2011

Via Email to 1esor tame Ict(omail.com and
Via Federal Express

Ocean 4660, LLC

Hanna Kaicho-Polsell
Remo Polsells

55 E Long Lake, Suste 204
Troy, Michigan 48085

Re AGREEMENT DATED JUNE 9, 2010 (AS AMENDED ON SEPTEMBER 3, 2010
AND MAY 5, 2011, THE “FORBEARANCL AGRELMENT?) AMOI*{G
COMERICA BANIK ("BANIC?), OCEAN 4660, LLC (“BORROWLR”), HANNA
KARCHO-POLSELLI AND REMO POLSELLI (IDENTIFICD COLLLCTIVELY

AS “GUARANTORS”)

Deair Ms Kaicho-Polsell; and Mi Polsells

Undefined capitalized terms  this letter ate defined in the Forbeaiance Agreement

As of October 13, 2011, the Liabiltties mclude, but ate not Iimirted to, the following

Loans (note amount and date) Principal Interest Late Fees
Ocean 4660 Installment Loan 219 87
(510,850,000, 1/3/08, as amended) $10,651,445 32 $135,771 65 $1,
Ocean 4660 Di1aw-To Loan 16 68
($1,000,000, 1/3/08, as amended) $933,449 13 $12,990 50 $1

These amounts are exclusive of mterest acctumg after October 13, 2011, letter of ciedit
temmbuisement obligations, swap obligations m the aggiegate amount of $IO‘1,844 §O, amounts
expended by Bank foi forced placed msuiance, and costs and expenses (including, l?ut not
limited to, teasonable instde and outside counsel fees) The above amounts also do not include
Bank’s sepaiate loans to HK Hotel Management, LLC and Hanna Kaicho-Polsells

The Fotbealance Agieement 1equured satisfaction of certan conditions within s'peelﬁc dme
fiames Bouowel and Guaiantors have failed to meet a number of these conditions These
failutes are defaults under the May 5, 2011 Second Amendment to the Forbearance Agieement

as follows.

- (A)  Bowower failed to pay to Bank the sum of $78,229.44 to 1eimbutse Bank
for a portion of the piotective advance for 2009 and 2010 1eal propeity
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taxes, which payment was due by July 31, 2071 under Section 6 of the
Second Amendment;

(B)  Borrower has not provided to Bank by May 31, 2011 evidence that the
conditions of Section 13 (discharge of certain liens) have been met;

© Borrower has not delivered to Bank by May 31, 2011 an executed Non-
Disturbance and Attornment Agreement (Prime Landlord) and Landlord’s

Consent, as required under Section 19;

' (D)  Borrower has not pledged to Bank a first priovity security interest in the
Bank of America Accounts by May 16, 2011 as required under Section 29;

(E)  Borrower has failed to deliver to Bank by May 16, 2011 a fTully executed
personal financial statement for Remo Polselli, as described in Section 30;

and

) Borrower has not caused to be discharged all liens, notices of pendency,
lis pendens or any other documents recorded in the real property records
against the Hotel (or with respect to any liquor licenses owned by
Borrower) by Oceanside Lauderdale, Inc., Kenneth A. Frank, Angela
DiPilato or any other party ielated to any of the foregoing by July 31,
2011, as required under Section 13.

Other defaults may exist as well.

As a result of the defaults, Bank hereby terminates its forbearance under the Forbearance
Agreement.

From and after the date of this letter, interest shall accrue on the Liabilities at the default rate
under the Loan Documents, as set forth in Section 9 of the May 5, 2011 Second Amendment Lo

the Forbearance Agreement.

Bank reserves ail of its rights and remedies under the Loan Documents and applicable law,

including but not limited to the right to commence foreclosure with respect to any and all

collateral securing the Liabilities, any or all of which rights and remedies may be exercised by

Bank without further notice. Bank’s failure to exercise any such right or-remedy shall not be
- construed as a waiver or modification of those rights or as an offer of forbearznce.
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Nothing in this letter shall constitute a waiver of any default. Bank’
action to collect the Liabilities is from day to day in Bank’s sole discre

Very tialy youts,

/5;/ =

=
L
/A/%Blankstein =

Vice President

Special Assets Group

1675 North Military Trail. 6* Floor
Boca Raton, Florida 33486

(561) 961-6689

Fax: (561) 961-6660

ce: Brian R. Tiumbauer
Brian Hole
Kiystol Rappuhn

s forbearance from taking
tion,
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IN THE CIRCUIT COURT Oiﬁ‘ THE
17TH JUDICIAL CIRCUIT IN AND
FOR BROWARD COUNTY, FLORIDA
COMERICA BANK, CASE NO.
a Texas banking association,
Plaintiff,
vs.
T1-28447

OCEAN 4660, LLC a Ilorida limited
liability  company, OCEANSIDE
LAUDERDALE, INC., a Florida
corporation, KENNETH A. FRANK,
individually, ANGELA DIPILATO,
individually, TOWN OF
LAUDERDALE-BY-THE-8EA, a
political subdivision of the State of
Florida, WASTE MANAGEMENT
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SANITATION SERVICE, a Florida
corporation, AFFINITY

MECHANICAL INC., =a Florida
corporation, and BROWARD
COUNTY, a political subdivision of
the State of Florida,

Defendants.

i o

NOV 1% 2911

HOWARE 55
CL:. ORM
ROK oF C‘HFUIT CDULF]T



http://rz.rU%221




IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY. FLORIDA

CASENO CACE 11-028447(03)

COMERICA BANK,

A Texas banking corporation,

Plaintiff,
S

OCEAN 4660, LLC a Flonda limited hability
Company, OCEANSIDE LAUDERDALE, INC
A Flonda Corporation, KENNETH A FRANK,

Individually, et al,

Defendant(s)

REQUEST FCR PRODUCTION

Sl Pl

i
- - ENibr Tt D

Lhe Defegdant WENNETL A cnan PROSE Nereny réquasts that the Plamtf



produce pursuant to Rule 1.350 of the Florida Rules of Civil Procedure, the following
documents and things at the offices of Defendant Kenneth A. Frank, Pro Se, 2310

East Atlantic Boulevard, Suite 206, Pompano Beach, Florida 33062, within thirty (30)
days from the date of the faxing and/or matling of this document for the purposes of

Inspection, copying and/or reproduction of the following

Production Instructions

1. All documents produced pursuant hereto are to be produced as they are kept in
the usual course of business or shall be organized and labeled ( without permanently

marking the item produced) so as to correspond with the categories of each numbered

request hereof.

2. Each draft, final document, original, reproduction, and each signed and unsigned

document and every additional copy of such document where such copy coniains any

commentary, note, notation or other change whatsoever that does not appear on the



original or on the copy of the ocne document produced shall be deemedand considered

to constitute a separate document.

3 Unless another time period is specified, this Request for Production is addressed

to documents created since January 1, 1998 and ended on the date of compliance with

the Request for Production.

4. Pursuant to Rule 1.280(b)(4), of the Florida Rules of Civil Procedure. effective
January 1, 1997, if you object to providing any discovery or fail to fully or fail to

provide and production on the grounds of privilege or protection of trial preparation

material, you are required to:
a. make the claim directly,

b. describe the nature of the documents, communications, or things
not produced or disclosed in 2 manner that, without revealing
information itself privileged or protected. will enable the party
propounding this Request for Production to assess the applicability

of the privilege or protection.

5. In any of the documents encompassed by the attached request for production of

documents is/are deemed by you to be privileged, furnish all non privileged documents.



6. When appropriate, the singular form of a word should be interpreted in the plural
as may be necessary to bring within the scope hereof any documents which might
otherwise be construed to be outside the scope thereof.

Definitions

1. All references to any Person (as defined below) includes his/her/its employees,
agents, servants, subsidiaries, parent company, affiliated company and any other
person or entity or Representative (as defined below) acting or purporting to act on

behalf or under his/her control.

2. “You and Your” refers to the Person (as defined below) to whom this request is

addressed, including his/her/its employees, agents, servants, subsidiaries, parent
company, affiliated company, and other persons acting or purporting to act on your
behalf, including your Representative (as defined below).

3. ZPerson * means any natural individual in any capacity whatsoever or any entity or

organization, including divisions, departments, and other units herein, and shall

include, but not be limited to, public or private corporations, partnerships, joint



ventures, voluntary or unincorporated associations, organizations, proprietorships,
trusts, estates, governmental agencies, commissions, bureaus, or departments, and
the agents,servants, and employees of same.

4.~ Materials “ shall mean all "Documents”, "Writings", "Agreements”, and

"Communications" as those terms are defined herein.

4. Document(s)” or “ Writing(s)” shall be deemed to include every record of every

type, and is used in the broadest sense and includes any medium upon which
intelligence or information can be recorded and further includes, but is not limited to, all
originals, nonidentical copies and drafts of the following items, whether printed,
handwritten, typed, recorded, or stored on any electric-magnetic storage device, or
reproduced by hand, including without (limitation correspondence, memoranda,
invoices, receipts, records, ledger cards or other accounting records, voucher, check,
shop order, diary, calendar, instruction, summaries of personal conversations or

interviews, minutes or records of meetings or conferences, transcripts, opinions or

reporis of consultants, projections, drafts, contracis, agreements, confirmations,
: PIo) ,




statistical statements, studies, telegrams, telexes, books, notes, reports, logs, diaries,
tape recordings, video cassettes and date compilations from which information can be
obtained, charts, photographs, notebooks, drawings, plans, printed materials of any
kind, charts and interoffice communications, and any other vyriting of whatever
description, including but not limited to any information contained in any computer, or
representing by a computer program, signed or unsigned, regardiess of whether
approved, signed, sent, received, redrafted, or executed, study, work paper, handwritien
note, draft, demand, chart, paper, print, laboratory record, drawing sketch, diagram,
form, graph, index, list, tape, photograph, microfilm, data sheet, data processing card,
or any other written, recorded, transcribed, punched, taped, filmed, or graphic matiter,
however produced and reproduced.

6. " Agreement * shall mean all agreements, contracts, undertakings or other
arrangements, oral, written, non-final, enforceable, superseded or modified by

subsequent agreements.

7.~ Communication * means any oral or written statement, dialogue, colloguy,




discussion or conversation, and also means any transfer of thoughts or ideas between
. . tmy Lo L
persons by means of documents and includes any transfer of data from one location to

another by electronic or similar means.

8. “Representative “ means any and all agents, employees, servants, officers,

. . - " K
directors, attorneys, or other persons acting or purporting to act on behalf of the person

in question.
9. " Evidencing “ means having a tendency to show, prove or disprove.

10 “With respect to the Documents “, the term means; (1) state the author or writer

thereof and the pariies thereof, (1)) state its title or other identifying date; (iii) state the
person's residence address; (iv) state the person's business telephone number; and (v)

state the person's residential telephone number.

11 ” Employment “ shall include not oniy full time salaries retention but alsc the

performance of services or any tape, whether compensated or not, including, but not

limited to, formal or informal advisory and consulting services.

12.The word "and" and “or” as used herein shall be construed either disjunctively or




conjunctively as required by the context to bring within the scope of these
interrogatories any answer that might be deemed outside their scope by another
construction.
13."Control" means in your possession, custody or control or under your direction,
and includes in the possession, custody or control of those under the direction of you or
your employee, agent, subordinate, counsel, accountant, consultant, expert, parent or
affiliated corporation, and any person purported {o act on your behalf.
14."Related to" or "relating to" shall mean directly or indirectly, refer to, reflect,
describe, pertain to, arise out of or in connection with, or in any way legally, logically, or
factually be connected with the matter discussed.

15."Ownership Interest " shall mean an interest whether owned or possessed, vesied

or contingent, and whether title is held legaily in your name, spouse's name or children's
name, or parent, subsidiary, or other related company and shal! include beneficial

interest, or interest held through any trust in your family's or business entity's name.

16. " Including " shall mean including but not limited to.



17. " Defendants " shall mean all the above-named Defendants in this action.

18. " Plaintiffs " shall mean all of the named Plaintiffs in this action.

Reguesied Documents

1. Any and all documents that in any way memorialize or refer to any statements of
any party to this action, his/her/its agents, employees, or any independent witness or
witnesses, bearing on any knowledge or facts that are either relevant or that could lead
to admissible evidence in the above styled lawsuit.

2. Any and all documents upon which you now have in your possession of control,
and which you believe you will intend io rely upon should this matter be tried.

3. All correspondence between you and the original lender of the Note upon which the

above-styled action is based and any of the Defendants and Plaintiffs.




4. Notes and all other records of all telephone, email, and other communications that
you and the original lender of the Promissory Note upon which the above-styled action
is based and any of the Defendants and Plaintiffs.

5. All records that document all communicaﬂons,v including any contrac%s between

any and all morlgage brokers that pariicipated in any way with the obtaining,

you an

CL

selling, granting or accepting of the loan that was given to any of the Plaintiffs.

6. All documents that pertain to or reflect in any way the transfer, assignment, trade
or swap of the Promissory Note and the mortgage to the Plaintiff, including any and all
notices o any of the Defendani(s) that there was a transfer, assignment, trade or
swap.

7. All disclosures regarding the loan, including all documents that comply with, or
relate to any and all federal and state laws, including but not limited to, Truth in

Lending laws, REMIC rules, State and Federal Securities Laws, the Investment

Company Act of 1940, the Trust Indentuure Act of 1939 and RESPA, 12 U.S.C. 2605,



if the Plaintiff accepted TARP funding.

8. A copy of the complete file regarding the procurement of this loan.

9. A copy of all documents that were exchanged or executed at the closing of the
loan.

10.The complete file regarding all transfer, assignments, trade or swap of the debt

obligation which is the subject of this action.

11. All notes and other documents that reflect any attempt to collect on the debt
obligation which is the subject of this action.

12. Copies of all recorded telephone conversations with the Defendants.

13. Copy of any and all agreements between the Plaintiff and iis attorneys that
provide for fees to be paid and copies of all cancelled checks paid to ithe attorneys
for fees.

14. All documents that in any way reflect any inguiry that was made as to the income

and other revenue of the Mortgator and the Morgator’s family.

15. Copies of all call logs requesting collection from the Defendants.

11




16. All pictures taken of the property and the area near the property, while the Plaintiff,

its agents and/or affiliates were on or near the property and any other pictures relevant

to the above-styled action.

17. All documents that in any way reflect any inquiry that was done by the lender to
ensure that there was sufficient value in the property to secure the loan.

18. Any and all documentation that the Plaintiif had that reflected the market
conditions at the time that the morigage was closed, including but not limited to any
articles in emails, magazines, internal memoranda, and internally generated documents
that reflect any mention about a real estate bubble, the effects that would occur in the
event of a decline of real property values.

18. Any and all servicing agreements that the Plaintiff has or has in its possession
regarding the mortgage that is the subject of this lawsuit.

20. A copy of disclosure of the HUD special information booklet (if applicable).

21. A copy of the Good Faith Estimate (if applicable ).

12



22. A copy of the Loan Application.

23. All notices regarding servicing transfers and/or assignments.
g g

24. A copy of the breakdown of the fees charged at closing for document

preparation.

25. Copies of receipts for and payment history for all paymenis made since the

origination of the loan.

26. A copy of the Settlement documents.

27. Any and all trust agreements and swap agreements that the Plaintiff has or has in

its possessionregarding the morigage that is the subject of this lawsuit.

28. Copies of all Complaints filed in any courts that allege that the Plaintiff either

negligently or intentionally provided loans that were secured by morigages to individuals

or other entities who were not able to repay the loans.

13




29. All documents that in any way show the amount of commissions paid to the Broker
in this Loan.
30. All notices to the Defendani;s of assignment, trade or swap of the loan
31. Ali internal documents of yours or the Originating Bank indicating the scale of
commissions to the Brokers of the Originating Bank.
32. All documents that you have that indicate any knowledge or suspicion that the
loans of the Plaintiff or the Originating Bank may be bad loans.
33. All documents that in any way reflect or show the Standard Operating Procedures
of the Plaintiff {o ensure that the Defendants were able to repay the Loan.
34. All documents that in any way reflect or show the Standard Operating Procedures
of the Originating Bank to ensure that the Defendants were able to repay the Loan.

35. All documents that reflect or show in any way the procedures that were in place to

r

ensure the Plaintiff that the Defendants were able to repay the Loan.

14



36. All documents that were provided by the Originating Bank to the Plaintiff regarding
the Loan.

37. Al internal documents that in any way reflected or indicated the statements or
concerns of any whistle blower, any detractors, or any other person who attempted to
warn or showed concern as to the lending policies of the Plaintiff,

38. All documents that demonstrate the date that funds were actually transferred for
the benefit of the Defendants, to fund the loan and that the loan was a purchase money
mortgage.

39. Complete and itemized statement of the loan history from the date of the loan to
the date of this request, which included, but is not limited to, all receipts by way of
payment or otherwise and all charges to the loan in whatever form.

40. A complete and itemzed statement of all advances or charges against this loan for
any purpose that are not reflected on the loan history transaction statement provided in

response to number 39 ahove herein.

41. A complete and itemized statement of the escrow account of the loan, if any, from




the date of the loan to the date of this request, including, but not limited fo, any receipts
for disbursements with respect {o real estate property taxes, fire or other hazard
insurance, flood insurance, morigage insurance, credit insurance, or any other
insurance product of whatever type.

42. A complete and itemized statement of any forced-placed insurance of whatever
type from the date of the loan to the ate of this request.

43. A complete and itemized statement of any suspense account entries and/or any
corporate advance entries related in any way to this loan from the date of the loan to the
date of this request.

.y . N . ' - T £
44. A complete and itemized statement of any late charges charged to this loan from

the date of loan to the date of this request.
45. A complete and itemized statement of any attornieys’ fees and/or other

professional fees related in any way to this loan from the date of the loan io the date of

this request. You may recac

t any attorney-client privileged materials from this request.

46. A complete and itemized statement of the status of the payments on this loan as

16




of the date of this request.

47. The name and address of the current holder of the Note and Morigage evidencing
this loan, as well as any and all documents in the chain of title from the oniginal holder of
the loan to the current holder.

48 The name and adress of the trusiee under any pooling and servicing agreement.
49 A complete and itemized statement of any fees or costs incurred to modify,
extend. or amend this loan from the date of the loan through the date of this request.

50 Copies of all income documentiation of Pay stubs, W-2s, Tax Returns, any and all
other verifiable income provided at time of application for borrower and co-borrower,

51. Copies of all assets provided to include Bank Statemenits, IRA, Annuity, Life
Insurance, deeds, any and all other forms of retirement accounts provided as assets at
application for borrower, co-borrower and or guarantor(s).

52. Copies of all initial loan disclosures related to the loan product/program the

Defendant applied for at time of application and all additional disclosures for the loan

they were approved on.

17




53. Copies of initial loan application fully completed and executed for ail borrowers at
time of application.

54. Copies of the final executed loan application for the Defendants at time of the loan

closing.
55. A copy of final credit reprot for the Defendants and guarantor(s) as applicable and
(all other borrowers if more than 2 ).

56. A copy of Credit Policy on the use valuation methods on conforming and non-
conforming loans.

57. Policy outlining the Plaintiff Bank’s Bump Logic or Upgrade Process by which
the Plaintiff implements the use of various types of evaluations and appraisals in a

single mortgage transaction.

58. The result of, and the response to, the last procedural audit performed prior to the

loan transaction.

99. A copy of the signed/dated GFE ( Good Faith Estimate ) for all borrowers given

within 3 days of application (if applicable).

18




60. A copy of the initial TIL ( Truth-In-Lending )for all borrowers given within 3 days of
the epplication (if applicable).
61.If initial loan program changed during the loan process, a copy of the revised GFE
with the revised TIL provided to borrowers indicating the change ( if applicable).
62. A copy of the appraisal on the subject property and any internal or external

documents related thereto.

63. A copy of the rate sheet, lock-in agreeements associated with the loan transaction
for all borrowers.
64. A copy of the Mortgage Broker Fee Diosclosure ( signed/dated ) for all borrowers.
65. A copy of the Lender Clear to Close or Final Commitment letter for all borrowers.
66. A copy of the Note, Deed of Trust, Riders, all Assignments of the Deed of Trust.
67. A copy of the Right of Recisssion (if the subject loan was a re-finance )(if
applicable).

68. A copy of the Lender Final HUQ-j (if applicable).

69. Copies of all disclosures and all loan documents that were included with the

19




seftlement documenits as provided to the title/settiement agent.

70. Copies of the closing instructions to the settlement agent and all internal
transmittals or emails associated with said closing including but not imited to wire
requests and confirmations.

/1. Copies of record receipts for the recording of the mortgage note, and any internal
quality assurance transmittals associated with the Quality Control of said documents.
72. Copies of underwriters Guidelines and pricing matricses/rate sheets as related to
borrowers specific to loan product and other product offerings made available by the
Whole Loan Funding investor along with any other Whole Loan Purchaser or the
Morigage Pool Trustee or Swap for the time period applicable to the Defendants.
73. Copies of the Operation and Production Policies Manual used by the Whole Loan
Funding Investor, the Morigage Servicer, and/any other Whole Loan Purchaser or

Servicer or entititie(s) involved in a swap, connected with the Plaintiffs morigage

funding.

74. The name and address of any servicer or subservicer or special servicer related to

20




this loan, and/or swap as well as any documents evidencing the servicing agreement
between the owner of the loan and the sevicing agent.

75. Copies of the Securitization Agreements together with the REPS and Warranty
Agreements between the warehouse funding investor, the agaregator, and mortgage
pool, along with the name and addresses of all authorizing trustees and/or therr agents.

/8. Copies of all application forms, licenses, insurance policies, Articles of
Incorporation, and executed Agreements with the respective addendums by the
Mortgage Funding Investor who gained authorization and agreement of the Defendant
who acted as the Correspondent Whole Loan Seller for the acquisition of the servicing.

77. Copies of the application forms, licenses, insurance policies, Articles of
Incorporation, and executed Agreements with the respective addendums by the
Mortgage Broker who gained authorization and agreement of the Correspondent Whole
Loan Seller who acted as the corresponding Morigage Broker authorized te originate

or

morigages for the approved Correspondent Whole Loan Seller. e

78. A privilege log detailing any documents not produced here and the type of

21




privilege asserted for the non-production.

79. Policy and procedure regarding selection o

80. List of appraisers used in Defendant’s geographic region and list of

used in same region 3 years earlier.

T free appraisers.

appraisers

81. A copy of any Policy and procedure that ensures the independence of the

valuation process.

82. A complete copy of the appraisal/evaluation that was performed on the property

and copies of all writien communications, electronic or otherwise, regarding the

appraisal /evaluation from the Bank personnel to the indvidual who periormed the

appraisal/evaluation.

83. Copies of organizational charts for the past 6 years showing:

a. All production staff specifically including name and title, including first morigage,
refinances, from originators, home equity, correspondent lending, purchase from

brokers;
b. All who decide upon, set maintain o modiiy the slate or identity
= ANYONE-WhHO nerdforms.ormananesthe ;te:fg mance-o w;f:/ziuaJorﬂ.'s:D

those who monitor, supervise or, in a any mann
those functions

of app*azser or
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c. Credit, credit quality, underwriting or other similar functions and their
relationships to production.

et A 0, A2tk St s 0t

83. List and provide the names, addresses and telephone numbers, account and

policy numbers for all providers of credit default swap insurance and/or credit support

provider.

. At A
84, COp!SS ot all Credit gl

=t

ault swap insurance policies and/or credit support
providers insurance poficies, as well as, any claims and/or payments upon said policies.
85. Proof of compliance with all applicable state and federal tax laws as relates to
swaps, trades, assignments, and/or swap agreements.
86. All documents evideincing that the first and second mortgage(s) are purchase
money morigages.
87. All documents and proof of payments, including but not limited to, cancelled

checks evidencing that the proceeds of the loan(s) were paid to the seller at the time of

the closing.

88. All documents and records maintained by peron(s) or entities registered as swap




data repositories ("SDRs”) that in any way pertains to the swap.

89. Any and all documents that in any way memorialize, evidence, or pertain in any

way 1o the compliance with the Dodd-Frank Act, the Commodities Futures Trading
Commisssion and the Securities and Exchange Commission rules and guidelines, the
Commodiiies Exchange Act, and the Securities Exchange Act of 1934.

90. All disclosures under the Dodd-Frank Act, the Commodities Futures Trading
Commission and the Securities and Exchange Commission rules and guidelines, the
Commodities Exchnage Act, and the Securities Exchange Act of 1934.

91. List, provide and evidence the names, addresses, and felephone numbers of each
and every party who participated in each and every * swap " under the swap agreement

and the dates and times of sajd trades or swaps.

92. List, provide and eveidence the names, addresses and telephone numbers of

24




93. Any and all documents pertaining to and/or evidence of Comerica bank’s ( lender )

accepatnce of TARP money.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been faxed
and/or mailed this ,/?‘Jjéay of June 2012, to HOLLAND & KNIGHT, LLP., c/fo Brian K.
Hole, Esq., Florida Bar No.: 0019968, Attorneys for the Plaintiff, 515 E. Los Olas

Boulevard, Suite 1200, Fort Lauderdale, Florida 33301.

KENNETH A. FRANK, PRO SE
2310 East Atlantic Boulevard, Suite 206
Pompano Beach, Florida 33062
Telephone: (914) 563-4510

Facsimile: (1954) 7@@2785

/’f/ 4 \
U e e/ -

By, [

L
Kenneth A. Frank
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